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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t ,  

Mi chael  O.  Bohr en,  Judge.   Affirmed.   

 

¶1 SHI RLEY S.  ABRAHAMSON,  C. J.     Mar co A.  Mar quez,  t he 

consumer ,  br ought  t hi s act i on agai nst  Mer cedes- Benz USA,  LLC,  

al l egi ng t hat  hi s new car  was a " l emon, "  as def i ned i n Wi s.  

St at .  § 218. 0171( 2)  ( 2005- 06) ; 1 t hat  he r equest ed a r ef und and 

pr ovi ded Mer cedes- Benz wi t h t he r equi r ed not i ce and i nf or mat i on;  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2005- 06 ver si on,  unl ess ot her wi se i ndi cat ed.  

We wi l l  r ef er  t o Wi s.  St at .  § 218. 0171 i n i t s ent i r et y as 
t he " Lemon Law. "    
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and t hat  Mer cedes- Benz f ai l ed t o pr ovi de a r ef und wi t hi n t he 30-

day st at ut or y per i od as r equi r ed by Wi s.  St at .  § 218. 0171( 2) ( c) .   

¶2 The Lemon Law pr ovi des t hat  " [ i ] f  a new mot or  vehi c l e 

does not  conf or m t o an appl i cabl e expr ess war r ant y" 2 and t he 

nonconf or mi t y i s not  cur ed af t er  a " r easonabl e at t empt  t o 

r epai r , "  t hen t he consumer  may r et ur n t he vehi c l e t o t he 

manuf act ur er  and el ect  t o r ecei ve ei t her  a compar abl e 

r epl acement  vehi c l e or  a r ef und. 3 

¶3 A manuf act ur er  v i ol at es t he Lemon Law i f  i t  f ai l s  t o 

vol unt ar i l y  pr ovi de a r ef und or  r epl acement  vehi c l e wi t hi n 30 

days af t er  r ecei pt  of  t he consumer ' s demand. 4  The penal t i es a 

manuf act ur er  i ncur s f or  f ai l ur e t o pr ovi de a r ef und t o t he 

consumer  wi t hi n t he 30- day st at ut or y per i od ar e cost l y.   They 

i ncl ude " t wi ce t he amount  of  any pecuni ar y l oss,  t oget her  wi t h 

cost s,  di sbur sement s and r easonabl e at t or ney f ees,  and any 

equi t abl e r el i ef  t he cour t  det er mi nes appr opr i at e. " 5  The or der  

f or  j udgment  i n t he pr esent  case awar ded t he consumer  

$117, 285. 06,  ( t wi ce hi s pecuni ar y l oss) ,  $5, 833. 41 ( pr ej udgment  

                                                 
2 Wi s.  St at .  § 218. 0171( 2) ( a) .  

3 Wi s.  St at .  § 218. 0171( 2) ( b) .  

4 Wi s.  St at .  § 218. 0171( 2) ( c)  ( " To r ecei ve a compar abl e new 
mot or  vehi c l e or  a r ef und due under  par . ( b) 1.  or  2. ,  a consumer  
descr i bed under  sub. ( 1) ( b) 1. ,  2.  or  3.  shal l  of f er  t o t he 
manuf act ur er  of  t he mot or  vehi c l e havi ng t he nonconf or mi t y t o 
t r ansf er  t i t l e of  t hat  mot or  vehi c l e t o t hat  manuf act ur er .   No 
l at er  t han 30 days af t er  t hat  of f er ,  t he manuf act ur er  shal l  
pr ovi de t he consumer  wi t h t he compar abl e new mot or  vehi c l e or  
r ef und .  .  .  . " ) .  

5 Wi s.  St at .  § 218. 0171( 7) .  



No.  2010AP826   

 

3 
 

i nt er est ) ,  $45, 423. 68 ( st at ut or y i nt er est ) ,  $10, 216. 72 

( st at ut or y cost s) ,  $2, 105. 79 ( l i t i gat i on cost s) ,  and $301, 707. 00 

( at t or ney f ees) .  

¶4 I n t he pr esent  case,  no one di sput es t hat  t he vehi c l e 

at  i ssue i s a l emon under  t he Lemon Law.   No one di sput es t hat  

t he consumer  gave Mer cedes- Benz pr oper  not i ce and i nf or mat i on t o 

st ar t  t he 30- day st at ut or y per i od dur i ng whi ch Mer cedes- Benz was 

r equi r ed t o pr ovi de a r ef und. 6  No one di sput es t hat  Mer cedes-

Benz di d not  pr ovi de t he r equi r ed r ef und wi t hi n t he 30- day 

st at ut or y per i od.   The basi c i ssue pr esent ed i s whet her  

Mer cedes- Benz has a val i d def ense t o i t s f ai l ur e t o i ssue a 

r ef und wi t hi n t he 30- day st at ut or y per i od.    

¶5 The speci f i c  i ssues pr esent ed ar e as f ol l ows:    

¶6 I .  To avoi d payi ng t he r emedi es pr ovi ded by Wi s.  St at .  

§ 218. 0171( 7)  f or  not  i ssui ng a r ef und wi t hi n t he 30- day 

st at ut or y per i od,  must  a manuf act ur er  pr ove t hat  t he consumer  

i nt ent i onal l y pr event ed i t  f r om pr ovi di ng a r ef und wi t hi n t he 

30- day st at ut or y per i od, 7 or  may t he manuf act ur er  pr ove t hat  t he 

consumer ' s conduct  was mer el y unr easonabl e? 
                                                 

6 The Depar t ment  of  Tr anspor t at i on i s char ged wi t h put t i ng 
t he pol i c i es of  t he Lemon Law i nt o pr act i ce.   I t  pr oduces a 
Lemon Law not i ce f or m,  whi ch hel ps ensur e t hat  consumer s compl y 
wi t h t he r equi r ement s f or  maki ng a pr oper  r equest  under  t he 
Lemon Law and t hat  manuf act ur er s have t he i nf or mat i on t hey need 
t o assess t he cl ai m and pr ovi de a r ef und.   See St ephen J.  Ni cks,  
Lemon Law Pr act i ce Poi nt er s,  Wi s.  Law. ,  Nov.  2003,  at  21,  22.  

7 We wi l l  use some f or m of  t he phr ase " pr event  t he 
manuf act ur er  f r om pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y  
per i od"  t o encompass t he var i ous ways i n whi ch t he i nt ent i onal  
consumer  conduct  at  i ssue was descr i bed and coul d be descr i bed 
( e. g. ,  t hwar t ,  bl ock,  obst r uct ,  under mi ne,  et c. ) .   
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¶7 I I .  Does t he or di nar y bur den of  pr oof  or  t he mi ddl e 

bur den of  pr oof  appl y t o a manuf act ur er ' s af f i r mat i ve def ense 

t hat  t he consumer  i nt ent i onal l y pr event ed t he manuf act ur er  f r om 

pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od i n a Lemon 

Law act i on?8 

¶8 I I I .  Di d t he c i r cui t  cour t  er r  i n di r ect i ng a ver di ct  

i n t he consumer ' s f avor ? 

¶9 I V.  I s Mer cedes- Benz ent i t l ed t o a new t r i al  because 

t he ci r cui t  cour t  di d not  gr ant  i t  an adj our nment  on t he mor ni ng 

of  t r i al  t o conduct  addi t i onal  di scover y r el at i ng t o t he 

par al egal ' s t est i mony or  because i t  was not  al l owed t o cal l  t he 

consumer ' s counsel  as a wi t ness at  t r i al ? 

¶10 For  t he r easons set  f or t h,  we deci de t he i ssues as 

f ol l ows:  

I .   I f  a manuf act ur er  r ai ses t he af f i r mat i ve def ense t hat  

t he consumer  pr event ed i t  f r om pr ovi di ng a r ef und wi t hi n 

t he 30- day st at ut or y per i od under  t he Lemon Law,  i t  must  

pr ove t hat  t he consumer  di d so i nt ent i onal l y.      

I I .   The manuf act ur er  must  meet  t he mi ddl e bur den of  pr oof  

i n i t s af f i r mat i ve def ense t hat  a consumer  i nt ent i onal l y 

pr event ed i t  f r om pr ovi di ng a r ef und wi t hi n t he 30- day 

st at ut or y per i od under  t he Lemon Law.     

                                                 
8 Mar quez r ai sed t hi s i ssue i n hi s cr oss- appeal .   I t  i s  t he 

i ssue t hat  was cer t i f i ed t o t hi s cour t  by t he cour t  of  appeal s.   
I ssues I ,  I I I ,  and I V wer e r ai sed i n Mer cedes- Benz' s appeal .    
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I I I .   No cr edi bl e evi dence suppor t s t he j ur y ' s ver di ct .   

The ci r cui t  cour t  was not  c l ear l y wr ong i n di r ect i ng t he 

ver di ct  i n f avor  of  t he consumer .    

I V.   The ci r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on i n denyi ng Mer cedes- Benz' s r equest  f or  an 

adj our nment  on t he mor ni ng of  t r i al  t o conduct  addi t i onal  

di scover y r el at i ng t o t he par al egal ' s t est i mony or  i n 

denyi ng Mer cedes- Benz' s r equest  t o cal l  t he consumer ' s 

at t or ney as a wi t ness at  t r i al .    

¶11 Thus,  we af f i r m t he j udgment  and or der  of  t he c i r cui t  

cour t .  

¶12 We begi n wi t h a br i ef  pr ocedur al  hi st or y of  t he case.   

We shal l  t hen di scuss each i ssue i n t ur n,  set t i ng f or t h t he 

st andar d of  r ev i ew and t he appl i cabl e f act s r el at i ng t o t hat  

i ssue.   Because t he f act s and evi dence r el at e pr edomi nant l y t o 

t he l ast  t wo i ssues,  most  of  t he f act s ar e set  f or t h i n our  

di scussi on of  t hese l at t er  t wo i ssues.   

¶13 Thi s case or i gi nat ed i n t he Ci r cui t  Cour t  f or  Waukesha 

Count y,  Paul  F.  Rei l l y ,  Judge.   The ci r cui t  cour t  gr ant ed 

summar y j udgment  i n f avor  of  t he consumer .   Mer cedes- Benz 

appeal ed,  al l egi ng t hat  t he consumer  i nt ent i onal l y t hwar t ed i t s  

at t empt  t o pr ovi de a r ef und wi t hi n t he 30- day st at ut or y per i od 

by f ai l i ng t o pr ovi de necessar y i nf or mat i on.   The cour t  of  

appeal s r ever sed t he summar y j udgment  i n f avor  of  t he consumer  

and r emanded t he mat t er  t o t he c i r cui t  cour t .   I t  hel d t hat  a 

consumer  who i nt ent i onal l y t hwar t s a manuf act ur er ' s ef f or t s t o 

pr ovi de a r ef und wi t hi n t he 30- day st at ut or y  per i od cannot  
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r ecover  t he Lemon Law' s st at ut or y r emedi es pr ovi ded i n Wi s.  

St at .  § 218. 0171( 7) .   The cour t  of  appeal s f ur t her  concl uded 

t hat  genui ne i ssues of  mat er i al  f act  exi st ed r egar di ng whet her  

t he consumer  i nt ent i onal l y t hwar t ed Mer cedes- Benz' s at t empt  t o 

pr ovi de a r ef und wi t hi n t he 30- day st at ut or y per i od by f ai l i ng 

t o pr ovi de necessar y i nf or mat i on.   Mar quez v.  Mer cedes- Benz USA,  

LLC ( Mar quez I ) ,  2008 WI  App 70,  ¶3,  312 Wi s.  2d 210,  751 

N. W. 2d 859.  

¶14 On r emand i n t he Ci r cui t  Cour t  f or  Waukesha Count y,  

Mi chael  A.  Bohr en,  Judge,  t he j ur y f ound i n f avor  of  Mer cedes-

Benz af t er  a t hr ee- day t r i al .   The ci r cui t  cour t  ent er ed a 

di r ect ed ver di ct  i n f avor  of  t he consumer ,  f i ndi ng no cr edi bl e 

evi dence t hat  t he consumer  i nt ent i onal l y t hwar t ed Mer cedes-

Benz' s ef f or t s t o pr ovi de a r ef und.   Mer cedes- Benz appeal ed,  and 

t he cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s cour t .   

I  

¶15 The f i r st  i ssue i s whet her  a manuf act ur er  who r ai ses 

t he af f i r mat i ve def ense t hat  t he consumer  pr event ed i t  f r om 

pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od must  pr ove 

t hat  t he consumer  di d so i nt ent i onal l y.   Det er mi ni ng t he 

el ement s of  a def ense,  her e t he mens r ea,  i s a quest i on of  l aw 

t hat  t hi s cour t  deci des i ndependent l y of  t he cour t  of  appeal s 

and ci r cui t  cour t  but  benef i t i ng f r om t hei r  anal yses. 9   

                                                 
9 Cf .  St at e v.  Smi t h,  2005 WI  104,  ¶13,  283 Wi s.  2d 57,  699 

N. W. 2d 508 ( " Because det er mi nat i on of  t he st at ut or y el ement s of  
a cr i me i s a quest i on of  l aw,  our  r evi ew i s de novo. " ) .  
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¶16 The t ext  of  t he Wi sconsi n Lemon Law does not  r ef er  t o 

ei t her  par t y ' s obl i gat i on t o act  i n good f ai t h or  t o r ef r ai n 

f r om act i ng i n bad f ai t h,  and does not  r ef er  t o t he consumer ' s  

pr event i ng t he manuf act ur er  f r om pr ovi di ng a r ef und wi t hi n t he 

30- day st at ut or y per i od.    

¶17 The cour t  of  appeal s,  however ,  has i nt r oduced t he 

concept  of  good f ai t h i nt o t he Lemon Law,  not i ng t hat  " good 

f ai t h i s i mpl i c i t  i n t he Lemon Law"  and " [ i ] t  shoul d go wi t hout  

sayi ng t hat  t he l egi s l at ur e cont empl at ed t hat  al l  t he par t i es 

cover ed by t he Lemon Law shoul d act  i n good f ai t h. "   Her zber g v.  

For d Mot or  Co. ,  2001 WI  App 65,  ¶18,  242 Wi s.  2d 316,  626 

N. W. 2d 67. 10   

¶18 I n Her zber g,  t he manuf act ur er  at t empt ed t o r equi r e t he 

consumer  t o s i gn f or ms r el at i ng t o t he condi t i on of  t he vehi c l e 

t hat  was bei ng r et ur ned.   These f or ms ar e not  r equi r ed by t he 

Lemon Law.   The consumer  r ef used t o s i gn t he f or ms,  t her eby 

r ej ect i ng t he manuf act ur er ' s condi t i onal  r ef und of f er .   The 

cour t  of  appeal s hel d t hat  " t he obl i gat i ons of  t he consumer  who 

has pur chased a ' l emon'  ar e l i mi t ed t o t hose set  out  i n t he 

Lemon Law, " 11 and t hat  t he cour t  " cannot  l ogi cal l y r ul e t hat  t he 

                                                 
10 The cour t  of  appeal s di scussed good and bad f ai t h even 

t hough i t  had not ed i n Char i t on v.  Sat ur n Cor p. ,  2000 WI  App 
148,  ¶5,  238 Wi s.  2d 27,  615 N. W. 2d 209,  t hat  " t her e ar e no 
excuses"  f or  a manuf act ur er  who vi ol at es t he 30- day t i me per i od.   

11 Her zber g v.  For d Mot or  Co. ,  2001 WI  App 65,  ¶17,  242 
Wi s.  2d 316,  626 N. W. 2d 67.  
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[ consumer ]  engaged i n bad f ai t h by r ej ect i ng t he of f er "  t hat  

asked mor e of  t he consumer  t han t he Lemon Law r equi r es. 12 

¶19 I n Mar quez I ,  t he cour t  of  appeal s di scussed " good 

f ai t h, "  " bad f ai t h, "  and a consumer  " i nt ent i onal l y t hwar t i ng"  a 

manuf act ur er ' s at t empt  t o make a r ef und.   The cour t  of  appeal s 

st r essed t hat  i t  was not  i nvoki ng t he " amor phous and f ar -

r eachi ng"  cont r act ual  doct r i ne of  good f ai t h and f ai r  deal i ng.   

" Good f ai t h"  under  t he Lemon Law i s not  gr ounded i n common- l aw 

cont r act  doct r i nes;  " good f ai t h"  i s i nher ent  i n t he st at ut e. 13  

The cour t  of  appeal s hel d " t hat  a consumer  f ai l s  t o act  i n good 

f ai t h when he or  she i nt ent i onal l y pr event s t he manuf act ur er  

f r om compl yi ng wi t h t he st at ut e. " 14  Compl i ance wi t h t he st at ut e 

r equi r es t he manuf act ur er  t o make t he r ef und wi t hi n t he 30- day 

st at ut or y per i od.   The cour t  of  appeal s decl ar ed t hat  i f  t he 

consumer  " i nt ent i onal l y t hwar t ed [ t he manuf act ur er ' s]  at t empt  t o 

make a r ef und by f ai l i ng t o pr ovi de necessar y 

i nf or mat i on .  .  .  [ T] he consumer  i s not  ent i t l ed t o t he Lemon 

Law' s st at ut or y r emedi es. " 15    

¶20 I n addi t i on,  t he cour t  of  appeal s used t he f ol l owi ng 

l anguage,  al l  of  whi ch est abl i shes t hat  i t  was not  cr eat i ng a 

negl i gence- based def ense f or  manuf act ur er s:  t he consumer  

                                                 
12 Her zber g,  242 Wi s.  2d 316,  ¶19.   

13 See Mar quez I ,  312 Wi s.  2d 210,  ¶18;  Her zber g,  242 
Wi s.  2d 316,  ¶18.  

14 Mar quez I ,  312 Wi s.  2d 210,  ¶22.  

15 I d. ,  ¶3.   
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" i nt ent i onal l y pr event ed, "  t he consumer  " i nt ent i onal l y 

t hwar t ed, "  t he consumer  " i nt ent i onal l y wi t hhel d, "  t he consumer ' s 

" del i ber at e obst r uct i on, "  and t he consumer ' s " del i ber at e 

r ef usal . " 16  Under  Mar quez I ,  i t  i s  not  suf f i c i ent  f or  a 

manuf act ur er  t o pr ove t hat  a consumer ' s car el ess,  unr easonabl e,  

or  unj ust i f i abl e conduct  caused t he manuf act ur er  t o v i ol at e t he 

Lemon Law.   Rat her ,  t he manuf act ur er  must  pr ove t hat  t he 

consumer  i nt ent i onal l y pr event ed i t  f r om maki ng a r ef und wi t hi n 

t he 30- day st at ut or y per i od.  

¶21 Mer cedes- Benz asks t hi s cour t  t o r eexami ne t he hol di ng 

of  Mar quez I . 17  Mer cedes- Benz ar gues t hat  t he 30- day st at ut or y 

per i od f or  pr ovi di ng t he consumer  wi t h a r ef und shoul d be t ol l ed 

f r om t he poi nt  at  whi ch t he consumer  unj ust i f i abl y and 

unr easonabl y f ai l s  t o pr ovi de t he manuf act ur er  wi t h t he needed 

i nf or mat i on,  causi ng t he manuf act ur er  t o be unabl e t o make t he 

r ef und unt i l  such t i me as t he i nf or mat i on i s pr ovi ded. 18  

Fur t her mor e,  Mer cedes- Benz seeks a negl i gence- t ype st andar d of  

                                                 
16 I d. ,  ¶¶2,  3,  12,  20,  23.  

17 Mer cedes- Benz f i r st  ar gued f or  a negl i gence- based def ense 
when t he case r eached t he cour t  of  appeal s f or  t he second t i me.   
The consumer  does not  ar gue t hat  Mer cedes- Benz f or f ei t ed i t s 
r i ght  t o r ai se t hi s i ssue on r evi ew.   Bot h par t i es have br i ef ed 
t he i ssue and we addr ess i t .   

18 Accor di ng t o Mer cedes- Benz,  a consumer ' s conduct  woul d be 
unr easonabl e when ( 1)  t he manuf act ur er  cannot  make a pr oper  
r ef und wi t hout  t he consumer ' s cooper at i on;  ( 2)  t he consumer  i s  
i nf or med of  t hi s f act ;  ( 3)  t he consumer  f ai l s  t o pr ovi de t hat  
cooper at i on i n suf f i c i ent  t i me t o per mi t  t he manuf act ur er  t o 
make a t i mel y r ef und;  and ( 4)  t he consumer  has no l egi t i mat e 
excuse f or  hi s or  her  f ai l ur e.  
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unr easonabl e or  unj ust i f i abl e conduct  on t he par t  of  t he 

consumer  r at her  t han t he hi gher  st andar d of  i nt ent i onal  conduct .  

¶22 The consumer ,  on t he ot her  hand,  ar gues t hat  t he 

manuf act ur er ' s af f i r mat i ve def ense shoul d be l i mi t ed t o a 

consumer ' s i nt ent i onal  conduct  pr event i ng t he manuf act ur er  f r om 

maki ng a r ef und wi t hi n t he 30- day st at ut or y per i od.   Accor di ng 

t o t he consumer ,  i f  a consumer ' s negl i gence wer e suf f i c i ent  t o 

bar  r ecover y,  manuf act ur er s coul d " dupe"  consumer s by maki ng 

oner ous r equest s f or  i nf or mat i on i n t he hope t hat  t he consumer  

woul d f ai l  t o r et ur n a phone cal l  or  pr ovi de t he wr ong 

i nf or mat i on.   Then,  t he consumer  asser t s,  t he manuf act ur er  coul d 

det er  t he consumer  f r om f i l i ng sui t  wi t h a cr edi bl e t hr eat  t hat  

a j ur y woul d bel i eve t hat  t he consumer ' s negl i gence pr event ed 

t he manuf act ur er  f r om pr ovi di ng a r ef und wi t hi n t he 30- day 

st at ut or y per i od.  

¶23 We must  det er mi ne whet her  t he af f i r mat i ve def ense of  a 

consumer ' s negl i gent  conduct  ( as t he manuf act ur er  ur ges)  or  

whet her  t he af f i r mat i ve def ense of  a consumer ' s i nt ent i onal  

conduct  ( as t he consumer  ur ges)  bet t er  achi eves t he pur poses of  

t he Lemon Law.   " ' Wi sconsi n' s Lemon Law i s obvi ousl y r emedi al  i n 

nat ur e.   As such,  we shoul d const r ue t he st at ut e wi t h a v i ew 

t owar ds t he soci al  pr obl em whi ch t he l egi s l at ur e was addr essi ng 

when enact i ng t he l aw. ' " 19   
                                                 

19 Hughes v.  Chr ys l er  Mot or s Cor p. ,  197 Wi s.  2d 973,  983,  
542 N. W. 2d 148 ( 1996)  ( quot i ng Har t l aub v.  Coachmen I ndus. ,  
I nc. ,  143 Wi s.  2d 791,  801,  422 N. W. 2d 869 ( Ct .  App.  1988) ) ;  see 
al so Hughes,  197 Wi s.  2d at  979 ( hol di ng t hat  r emedi al  st at ut es 
shoul d be l i ber al l y const r ued t o advance t he r emedy t he 
l egi s l at ur e i nt ended t o pr ovi de) .  
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¶24 Lemon l aws began t o appear  i n t he ear l y 1980s,  and by 

1993 al l  50 st at es had adopt ed a l emon l aw. 20  Wi sconsi n' s Lemon 

Law t ook ef f ect  i n 1983.    

¶25 For  most  pur chaser s,  not  onl y i s t he vehi c l e a 

monument al  pur chase,  but  f or  many i t  i s  al so a pr act i cal  

necessi t y.   Bef or e t he adopt i on of  l emon l aws,  exi st i ng r emedi es 

under  st at e and f eder al  l aw wer e i nadequat e t o pr ot ect  peopl e 

who pur chased l emons.   Consumer s of  vehi c l es ar e par t i cul ar l y 

vul ner abl e i f  t hei r  pur chase does not  compor t  wi t h t he war r ant y.   

They under st andabl y woul d bal k at  l i t i gat i ng war r ant y c l ai ms 

agai nst  an exper i enced and f i nanci al l y power f ul  manuf act ur er  or  

deal er shi p and at  i ncur r i ng t he cost s of  any such l i t i gat i on. 21  

Fr equent l y t he consumer ' s onl y r eal i st i c opt i on was r epeat ed 

t r i ps t o t he deal er shi p f or  r epai r s.    

                                                 
20 Cl i f f or d P.  Bl ock,  Not e,  Ar kansas' s New Mot or  Vehi c l e 

Qual i t y Assur ance Act ——A Br anch of  Hope f or  Lemon Owner s,  16 U.  
Ar k.  Li t t l e Rock L. J.  493,  493- 94 & n. 2 ( 1994) .  

21 See St ephen J.  Ni cks,  Lemon Law I I ,  Wi s.  Bar  Bul l . ,  Jul y 
1987,  at  48:   

Aut omobi l e manuf act ur er s i ncl ude some of  t he l ar gest  
and most  power f ul  cor por at i ons i n t he wor l d.   The 
Legi s l at ur e c l ear l y r ecogni zed t hat  i t  was necessar y 
t o make t he pot ent i al  r ecover y l ar ge enough t o gi ve 
vehi c l e owner s t he i ncent i ve t o br i ng sui t  agai nst  
t hem.   These cor por at i ons not  onl y have t he weal t h and 
wi l l  t o exhaust  an i ndi v i dual  l i t i gant ,  but  al so 
cont r ol  vast  amount s of  t echni cal  exper t i se on t he 
ver y mechani cal  aspect s t he consumer  i s chal l engi ng.   
Wi t hout  t he sweet ener  of  doubl e damages i n a 
suf f i c i ent  amount  and r easonabl e at t or neys'  f ees,  f ew 
consumer s woul d br i ng such act i ons.   



No.  2010AP826   

 

12 
 

¶26 Legi s l at ur es i nt ended t he l emon l aws t o ensur e t hat  

pur chaser s st uck wi t h l emons coul d pr ompt l y be put  i n 

appr oxi mat el y t he same posi t i on t hey wer e i n bef or e pur chasi ng 

t he l emon and t hat  t hey coul d r each t hi s posi t i on wi t hout  t he 

hassl e,  expense,  and r i sk of  l i t i gat i on.   " Wi sconsi n' s l emon l aw 

was cr eat ed t o be a sel f - enf or ci ng consumer  l aw t hat  pr ovi des 

' i mpor t ant  r i ght s t o mot or  vehi c l e owner s. ' " 22  As t he cour t  of  

appeal s expl ai ned i n i t s cer t i f i cat i on memor andum,  t he Lemon Law 

" was i nt ended t o encour age consumer s t o act  as pr i vat e at t or neys 

gener al  i n pur sui ng cl ai ms and t o pr ovi de at t or neys wi t h 

i ncent i ves t o r epr esent  t hose consumer s. "  

¶27 Thi s cour t  descr i bed t he under l y i ng pur pose of  l emon 

l aws as pr ot ect i ng pur chaser s of  def ect i ve vehi c l es who,  wi t hout  

t he pr ot ect i on of  a st at ut e,  woul d have no r ecour se ot her  t han 

t o br i ng t hei r  car s i n r epeat edl y f or  r epai r :  

For  t he aver age per son,  t he pur chase of  an aut omobi l e 
was one of  t he most  i mpor t ant  of  al l  consumer  
pur chases i n t er ms of  s i gni f i cance and pr i ce.   
However ,  f or  t housands of  pur chaser s each year ,  t hi s 
hi ghl y s i gni f i cant  pur chase became a vi r t ual  ni ght mar e 
when t he aut omobi l e r ef used t o f unct i on pr oper l y,  and 
t he sel l er  was unabl e,  or  unwi l l i ng t o t ake act i on t o 
r emedy t he si t uat i on.   

Pr i or  t o t he enact ment  of  l emon l aws,  t he onl y k i nds 
of  r emedi al  r el i ef  avai l abl e t o consumer s wer e t he 
st at ut or y r emedi es of  r evocat i on of  accept ance and 
br each of  war r ant y under  t he Uni f or m Commer ci al  Code.   
Feder al  r emedi es al so exi st ed t hr ough t he Magnuson-

                                                 
22 Hughes,  197 Wi s.  2d at  982- 83 ( c i t i ng Memor andum f r om 

Br onson C.  La Fol l et t e,  At t or ney Gener al ,  t o Member s of  t he 
Legi s l at ur e,  Re:  AB 434,  Aut o " Lemon Law"  Changes,  Oct .  14,  
1985,  Wi s.  Act  205) .  
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Moss War r ant y Act .   These st at e and f eder al  r emedi es,  
however ,  di d not  adequat el y pr ot ect  t he i nt er est s of  
consumer s i n a t ypi cal  l emon vehi c l e c l ai m.   
Pur chaser s of  def ect i ve car s had no r ecour se ot her  
t han t o r epeat edl y br i ng t hei r  car s i n f or  r epai r s. 23   

¶28 Wi sconsi n' s Lemon Law has been pr ai sed as par t i cul ar l y 

at t uned t o t he di f f i cul t y of  adequat el y pr ot ect i ng vehi c l e 

pur chaser s. 24  Even among l emon l aws,  al l  of  whi ch ar e gear ed 

t owar d consumer  pr ot ect i on,  Wi sconsi n' s Lemon Law i s 

par t i cul ar l y pr o- consumer  i n a number  of  ways.   At  t he t i me of  

i t s  cr eat i on,  no ot her  l emon l aw al l owed f or  doubl e damages. 25  

The Wi sconsi n Lemon Law al so f avor s consumer s by al l owi ng 

vi ct or i ous consumer s t o r ecover  at t or neys'  f ees and cost s.   

Addi t i onal l y,  whi l e some st at es '  l emon l aws expr essl y i ncl ude 

af f i r mat i ve def enses26 or  sanct i ons agai nst  consumer s who br i ng 

c l ai ms i n bad f ai t h, 27 t he Wi sconsi n Lemon Law i ncl udes nei t her .   

¶29 The pr i nci pl e mot i vat i on f or  t he exact i ng r emedi es i n 

t he Wi sconsi n Lemon Law,  t he cour t  has expl ai ned,  i s not  t o 

puni sh t he manuf act ur er  because a l emon escaped f r om t he pl ant . 28  

Rat her ,  t he pr i nci pl e mot i vat i on f or  t he r emedi es i s " t o pr ovi de 

                                                 
23 See Hughes,  197 Wi s.  2d at  980- 81 ( c i t at i ons omi t t ed) .   

24 See Joan Vogel ,  Squeezi ng Consumer s:  Lemon Laws,  Consumer  
War r ant i es,  and a Pr oposal  f or  Ref or m,  1985 Ar i z.  St .  L. J.  589,  
662- 63;  Jul i e A.  Ver ger ont ,  Not e,  A Sour  Not e:  A Look at  t he 
Mi nnesot a Lemon Law,  68 Mi nn.  L.  Rev.  846,  879- 80 ( 1984) .  

25 See Vogel ,  supr a not e 24,  at  662.  

26 See,  e. g. ,  815 I l l .  Comp.  St at .  380/ 3( d)  ( 2008) .  

27 See,  e. g. ,  Fl a.  St at .  § 681. 106 ( 2010) .  

28 Hughes,  197 Wi s.  2d at  986- 87.    
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an i ncent i ve t o t h[ e]  manuf act ur er  t o pr ompt l y r et ur n t hose 

unf or t unat e consumer s back t o wher e t hey t hought  t hey wer e when 

t hey f i r st  pur chased t hat  new aut omobi l e. " 29  

¶30 The exact i ng st at ut or y r emedi es demonst r at e t hat  t he 

Wi sconsi n l egi s l at ur e has expr essed a st r ong pr ef er ence f or  t he 

i nt er est s of  a consumer  who pur chased a l emon over  t he i nt er est s 

of  t he manuf act ur er  who pr oduced t he l emon.   The Wi sconsi n 

l egi s l at ur e i nt ended t o pr ovi de a compel l i ng i ncent i ve f or  

manuf act ur er s t o cooper at e wi t h t he demands of  t he pur chaser s.    

¶31 When a consumer  est abl i shes t hat  he or  she i s st uck 

wi t h a l emon and pr ovi des not i ce and an of f er  of  t i t l e t o t he 

manuf act ur er ,  t he l egi s l at ur e i nt ends t he consumer  t o r ecei ve a 

r ef und or  r epl acement  pr ompt l y,  wi t hout  r esor t i ng t o l i t i gat i on.   

The Wi sconsi n Lemon Law squar el y pl aces t he bur den on t he 

manuf act ur er  t o pr ovi de a r ef und wi t hi n t he 30- day st at ut or y 

per i od.   By i mposi ng t hi s bur den on t he manuf act ur er ,  by 

i mposi ng a st r i ct  30- day t i me l i mi t ,  and by pr ovi di ng exact i ng 

st at ut or y r emedi es f or  a v i ol at i on,  t he l egi s l at ur e i nt ended t o 

encour age cooper at i on f r om manuf act ur er s and t o make t he 

pr ospect  of  l i t i gat i on unat t r act i ve t o manuf act ur er s.  

                                                 
29 Hughes,  197 Wi s.  2d at  987;  see al so Di et er  v.  Chr ysl er  

Cor p. ,  2000 WI  45,  ¶23 ( expl ai ni ng t he i nt ent  of  t he Lemon Law 
and quot i ng Hughes wi t h appr oval ) ;  Ver ger ont ,  supr a not e 24,  at  
880 ( " The l emon l aw at t empt s t o encour age ef f i c i ent  and l ow cost  
set t l ement  of  di sput es over  def ect i ve aut omobi l es by def i ni ng 
mor e cl ear l y when a consumer  i s ent i t l ed t o a r ef und or  
r epl acement .   Onl y by r ai s i ng t he cost s of  i gnor i ng t hese 
gui del i nes can t he goal s of  t he l emon l aw be r eal i zed. " ) .     
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¶32 No af f i r mat i ve def enses f or  manuf act ur er s ar e 

expl i c i t l y  st at ed i n t he Lemon Law.   Any af f i r mat i ve def enses or  

pot ent i al  " excuses"  f or  a manuf act ur er  make a consumer ' s  

r ecover y mor e uncer t ai n and make l i t i gat i on mor e l i kel y and mor e 

t i me- consumi ng.   Manuf act ur er s ar e bet t er  equi pped t o manage 

uncer t ai nt y,  del ay,  and expense sur r oundi ng Lemon Law cl ai ms and 

may even pr ef er  uncer t ai nt y and del ay.   A t i mel y r emedy f or  t he 

consumer  i s a cr i t i cal  component  of  t he Lemon Law.   Ther ef or e,  

any af f i r mat i ve def enses or  " excuses"  f or  a manuf act ur er  shoul d 

be nar r ow,  i n keepi ng wi t h t he st at ut or y pur poses of  ai di ng t he 

pur chaser .   I f  af f i r mat i ve def enses or  excuses pr ol i f er at e or  

ar e easy t o est abl i sh,  t he pur pose of  t he Lemon Law wi l l  be 

under mi ned. 30   

¶33 We t hus r ej ect  Mer cedes- Benz' s i nvi t at i on t o br oaden 

t he manuf act ur er ' s af f i r mat i ve def ense t o encompass a consumer ' s  

uni nt ent i onal  conduct .   Accor di ngl y,  we concl ude t hat  a 

manuf act ur er  may avoi d Lemon Law penal t i es f or  f ai l i ng t o 

pr ovi de a r ef und wi t hi n t he 30- day st at ut or y per i od i f  i t  pr oves 

t hat  t he consumer  i nt ent i onal l y pr event ed t he manuf act ur er  f r om 

pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.   Mar quez 

I  used t he phr ases " good f ai t h"  and " bad f ai t h. "   I t  l i mi t ed i t s 

def i ni t i on of  good f ai t h t o not  i nt ent i onal l y  pr event i ng t he 

manuf act ur er  f r om compl yi ng wi t h t he 30- day st at ut or y per i od or  

not  i nt ent i onal l y t hwar t i ng i t s ef f or t s t o do so.   Accor di ngl y,  

                                                 
30 Cf .  Vogel ,  supr a not e 24,  at  664 ( " Bad f ai t h pr ovi s i ons 

mai nl y gi ve manuf act ur er s a c l ub t o wi el d agai nst  a consumer  who 
t r i es t o l i t i gat e a c l ai m. " ) .   
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we need not  use t he phr ases " good f ai t h"  or  " bad f ai t h. "   We can 

avoi d any conf usi on about  t he meani ng of  t he phr ases " good 

f ai t h"  and " bad f ai t h"  t hat  may come f r om t he use of  t hese 

phr ases i n ot her  cont ext s.   I n keepi ng wi t h Mar quez I  and t he 

j ur y i nst r uct i ons,  we need addr ess onl y whet her  t he consumer  

i nt ent i onal l y pr event ed t he manuf act ur er  f r om pr ovi di ng a r ef und 

wi t hi n t he 30- day st at ut or y per i od.  

¶34 Our  hol di ng gi ves manuf act ur er s an i ncent i ve t o gat her  

t he i nf or mat i on needed t o pr ovi de r ef unds wi t hi n t he 30- day 

st at ut or y per i od,  but  i t  does not  unf ai r l y pl ace manuf act ur er s 

at  t he mer cy of  consumer s.   We r ecogni ze t hat  s i t uat i ons mi ght  

ar i se i n whi ch a consumer  does not  i nt ent i onal l y pr event  a 

manuf act ur er  f r om compl yi ng wi t h t he 30- day st at ut or y per i od but  

i n whi ch i t  i s  never t hel ess i mpossi bl e f or  a manuf act ur er  t o 

gat her  t he necessar y i nf or mat i on t o make a r ef und.   For  exampl e,  

a consumer  pr ovi des adequat e not i ce t o t he manuf act ur er ,  t her eby 

st ar t i ng t he 30- day per i od,  but  t hen f al l s i nt o a coma or  get s  

l ost  i n t he wi l der ness and t he manuf act ur er ,  wi t hout  needed 

i nf or mat i on f r om t he consumer ,  cannot  compl y wi t h t he st at ut or y 

r ef und r equi r ement s wi t hi n 30 days.   I n such unl i kel y scenar i os,  

a manuf act ur er  mi ght  ver y wel l  have t o t ake cr eat i ve st eps t o 

pr ot ect  agai nst  t he exact i ng penal t i es.   The pr esent  case does 

not ,  however ,  pose a s i t uat i on i n whi ch t he manuf act ur er  t r i ed 

t o compl y wi t h gr eat  di l i gence and unl i kel y event s out si de of  

i t s  cont r ol  or  out s i de of  t he cont r ol  of  a consumer  made t he 

manuf act ur er ' s compl i ance i mpossi bl e.   We need not ,  and do not ,  

addr ess such scenar i o her e.    
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I I  

¶35 The second i ssue r equi r es us t o det er mi ne whet her  t he 

l owest ,  or di nar y bur den of  pr oof  or  t he mi ddl e bur den of  pr oof  

appl i es t o t he manuf act ur er ' s af f i r mat i ve def ense descr i bed 

above.   Det er mi ni ng t he bur den of  pr oof  i s essent i al l y  a 

quest i on of  st at ut or y i nt er pr et at i on,  a quest i on of  l aw t hat  

t hi s cour t  deci des i ndependent l y of  t he cour t  of  appeal s and 

ci r cui t  cour t  but  benef i t i ng f r om t hei r  anal yses. 31 

¶36 Ther e ar e t hr ee bur dens of  pr oof .   The hi ghest  bur den 

of  pr oof  appl i es i n cr i mi nal  cases,  wher e t he st at e has t he 

bur den of  convi nci ng t he j ur y beyond a r easonabl e doubt  of  t he 

def endant ' s gui l t . 32  I n cer t ai n c i v i l  cases,  a mi ddl e bur den of  

pr oof  i s used,  whi ch i s commonl y descr i bed as r equi r i ng " c l ear  

and convi nci ng"  evi dence.   To meet  t he mi ddl e bur den i n 

Wi sconsi n,  a par t y must  convi nce t he j ur y t o a r easonabl e 

                                                 
31 See Car l son & Er i ckson Bui l der s,  I nc. ,  v.  Lamper t  Yar ds,  

I nc. ,  190 Wi s.  2d 650,  658,  529 N. W. 2d 905 ( 1995)  
( " Det er mi nat i on of  t he appr opr i at e bur den of  pr oof  i n t hi s case 
pr esent s a quest i on of  st at ut or y  i nt er pr et at i on,  a quest i on of  
l aw whi ch t hi s cour t  det er mi nes i ndependent l y of  ot her  cour t s,  
benef i t t i ng f r om t hei r  anal yses. " ) .   Cf .  Her man & MacLean v.  
Huddl est on,  459 U. S.  375,  389 ( 1983)  ( " Wher e Congr ess has not  
pr escr i bed t he appr opr i at e st andar d of  pr oof  and t he 
Const i t ut i on does not  di ct at e a par t i cul ar  st andar d,  we must  
pr escr i be one. " ) .   

32 Wi s JI ——Cr i mi nal  140 ( 2000)  ( " The bur den of  est abl i shi ng 
ever y f act  necessar y t o const i t ut e gui l t  i s  upon t he St at e.   
Bef or e you can r et ur n a ver di ct  of  gui l t y,  t he evi dence must  
sat i sf y you beyond a r easonabl e doubt  t hat  t he def endant  i s 
gui l t y. " ) .   
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cer t ai nt y by evi dence t hat  i s c l ear ,  sat i sf act or y,  and 

convi nci ng. 33   

¶37 I n most  c i v i l  cases,  t he l owest ,  or di nar y bur den of  

pr oof  appl i es,  r equi r i ng what  i s commonl y r ef er r ed t o as a 

" pr eponder ance of  t he evi dence. "   I n Wi sconsi n,  t he j ur y must  be 

sat i sf i ed t o a r easonabl e cer t ai nt y by t he gr eat er  wei ght  of  t he 

cr edi bl e evi dence. " 34   

¶38 Because t he t ext  and hi st or y of  t he st at ut e ar e s i l ent  

on t hi s speci f i c  quest i on,  t he par t i es devot e subst ant i al  ener gy 

t o sur veyi ng cases i n whi ch t he mi ddl e or  l owest  bur den of  pr oof  

appl i es and ar gui ng about  t he ext ent  t o whi ch t hese cases ei t her  

ar e anal ogous t o or  di ver ge f r om t he pr esent  case. 35    

¶39 We do not  f i nd an exami nat i on of  ot her  cases ar i s i ng 

i n di f f er ent  cont ext s par t i cul ar l y enl i ght eni ng.   Our  

det er mi nat i on of  t he appr opr i at e bur den of  pr oof  i s i nf l uenced 

                                                 
33 Wi s JI ——Ci vi l  205 ( 2004)  ( " The bur den i s t o convi nce you 

by evi dence t hat  i s c l ear ,  sat i sf act or y,  and convi nci ng,  t o a 
r easonabl e cer t ai nt y,  t hat  ' yes'  shoul d be t he answer  t o 
( t hat ) ( t hose)  quest i on( s) . " ) .   

34 Wi s JI ——Ci vi l  200 ( 2003)  ( " Th[ e]  bur den i s t o sat i sf y you 
by t he gr eat er  wei ght  of  t he cr edi bl e evi dence,  t o a r easonabl e 
cer t ai nt y,  t hat  ' yes'  shoul d be your  answer  t o t he ver di ct  
quest i ons. " ) .  

35 The consumer ,  ar gui ng f or  t he mi ddl e bur den of  pr oof ,  
poi nt s t o ( 1)  an af f i r mat i ve def ense of  ar son i n t he i nsur ance 
cont ext ;  ( 2)  i nt ent i onal  bad f ai t h i n t he i nsur ance cont ext ;  and 
( 3)  est oppel .    

Mer cedes- Benz,  ar gui ng f or  t he l owest  bur den of  pr oof ,  
poi nt s t o ( 1)  gener al  cont r act ual  dut i es of  good f ai t h;  and ( 2)  
act i ons f or  pr oper t y damage caused by cr i me under  Wi s.  St at .  
§ 895. 446 ( 2009- 10) .     
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by t he pur poses and pol i c i es of  t he st at ut e r at her  t han by 

abst r act  anal ogi es. 36     

¶40 I n Car l son & Er i ckson Bui l der s,  I nc. ,  v.  Lamper t  

Yar ds,  I nc. ,  190 Wi s.  2d 650,  529 N. W. 2d 905 ( 1995) ,  t hi s cour t  

was asked t o det er mi ne whet her  t o appl y t he l owest  or  mi ddl e 

bur den t o pr i vat e,  c i v i l  ant i t r ust  act i ons f or  t r ebl e damages.   

The def endant  ur ged t he cour t  t o r equi r e t he pl ai nt i f f  t o meet  

t he mi ddl e bur den because t he def endant  f aced damages t hat  

c l ear l y had a puni t i ve el ement  and because t he al l eged conduct  

coul d al so expose t he def endant  t o cr i mi nal  penal t i es. 37  Despi t e 

t he apt ness of  t he def endant ' s anal ogi es,  t he cour t  det er mi ned 

t hat  i mposi ng t he or di nar y bur den of  pr oof  on t he pl ai nt i f f  

woul d appr opr i at el y f ur t her  t he l egi s l at i ve goal  of  encour agi ng 

pl ai nt i f f s '  " ' v i gor ous pr i vat e enf or cement  of  ant i t r ust  l aws. ' " 38  

I mposi ng a hei ght ened bur den of  pr oof  on t he pl ai nt i f f ,  on t he 

ot her  hand,  woul d " expr ess[ ]  a pr ef er ence f or  t he def endant ' s 

i nt er est s"  and " i mpede t he pr i vat e l i t i gant . " 39 

¶41 Appl y i ng t he t eachi ngs of  Car l son & Er i ckson,  we 

st r i ve t o i nt er pr et  t he Lemon Law t o advance,  r at her  t han 

hi nder ,  i t s  pur poses.   

                                                 
36 Car l son & Er i ckson,  190 Wi s.  2d at  661- 62.  

37 I d.  at  660- 61.  

38 I d.  at  664 ( quot i ng I l l i noi s Br i ck Co.  v.  I l l i noi s,  431 
U. S.  720,  745 ( 1977) ) .   

39 Car l son & Er i ckson,  190 Wi s.  2d at  664.  
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¶42 Thi s case i s t he mi r r or  i mage of  Car l son & Er i ckson. 40  

I n t hat  case,  we hel d t hat  r equi r i ng a pl ai nt i f f - consumer  t o 

pr ove ant i t r ust  v i ol at i ons by a hei ght ened bur den " woul d i mpede 

t he pr i vat e l i t i gant  and mi ght  under mi ne t he enf or cement  of  t he 

ant i t r ust  l aws by pr i vat e l i t i gant s. " 41  I n t he pr esent  case,  we 

addr ess whet her  a def endant - manuf act ur er  may pr ove an 

af f i r mat i ve def ense by t he l owest  bur den.   

¶43 I mposi ng t he l owest  bur den of  pr oof  on t he 

manuf act ur er  woul d be cont r ar y t o t he r emedi al ,  consumer -

f r i endl y pur pose of  t he Lemon Law.   I f  t he manuf act ur er ' s 

af f i r mat i ve def ense wer e gover ned by t he or di nar y bur den,  t he 

par t i es woul d " ' shar e t he r i sk of  er r or  r oughl y i n equal  

f ashi on. ' " 42  Maki ng i t  easi er  f or  manuf act ur er s t o asser t  and 

pr ove t he af f i r mat i ve def ense makes i t  mor e t empt i ng f or  

manuf act ur er s t o c i r cumvent  t he 30- day r equi r ement .   The l owest  

bur den of  pr oof  woul d under mi ne t he st at ut e' s pur pose of  

pr ot ect i ng consumer s,  encour agi ng manuf act ur er s t o pr ovi de 

                                                 
40 The ci r cui t  cour t  r el i ed on Car l son & Er i ckson t o r each 

t he opposi t e r esul t ,  namel y t hat  Mer cedes- Benz had t o meet  onl y 
t he l owest  bur den i n pr ovi ng i t s af f i r mat i ve def ense.   The 
ci r cui t  cour t  r easoned t hat  Car l son & Er i ckson i nvol ved t r ebl e 
damages and t he or di nar y bur den was appl i ed,  so t he or di nar y 
bur den of  pr oof  shoul d appl y i n t hi s case i nvol v i ng doubl e 
damages.   The ci r cui t  cour t  di d not  expr essl y consi der  t hat  
Car l son & Er i ckson addr essed t he bur den of  pr oof  f or  a 
pl ai nt i f f ' s  c l ai m and t hi s case addr esses t he bur den of  pr oof  
f or  a def endant ' s af f i r mat i ve def ense.    

41 Car l son & Er i ckson,  190 Wi s.  2d at  664.  

42 I d.  ( quot i ng Addi ngt on v.  Texas,  441 U. S.  418,  423 
( 1979) .   
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r ef unds wi t hi n t he 30- day st at ut or y per i od,  and di scour agi ng 

l i t i gat i on.   

¶44 Requi r i ng manuf act ur er s t o pr ove t he af f i r mat i ve 

def ense by t he mi ddl e bur den of  pr oof  expr esses a pr ef er ence f or  

t he consumer ' s i nt er est s and acknowl edges t he i mbal anced pl ayi ng 

f i el d on whi ch Lemon Law di sput es unf ol d.   Al t hough t he pr ospect  

of  r esor t i ng t o l i t i gat i on i s unpl easant  t o a manuf act ur er ,  i t  

i s  f easi bl e.   Li t i gat i on may be i mpossi bl e f or  many consumer s. 43 

¶45 Manuf act ur er s mi ght  ar gue t hat  our  t wo hol di ngs wi l l  

al l ow savvy consumer s t o use t he Lemon Law as a get - r i ch- qui ck 

scheme.   We see no such r i sk.   As t hi s cour t  obser ved i n Di et er  

v.  Chr ysl er  Cor p. ,  2000 WI  45,  ¶26,  234 Wi s.  2d 670,  610 

N. W. 2d 832,  t he Lemon Law " i s  har dl y f er t i l e t er r i t or y f or  

f or t une hunt er s. "   The r oad t o doubl e damages and at t or neys'  

f ees i s an ar duous one.   A consumer  must  est abl i sh t hat  hi s or  

her  car  i s a l emon,  whi ch r equi r es f our  or  mor e f ai l ed r epai r  

at t empt s or  30 or  mor e days of  l ost  use.   Remedi es beyond a 

r ef und or  a r epl acement  ar e st i l l  not  avai l abl e unl ess t he 

manuf act ur er  f ai l s  t o compl y wi t h t he Lemon Law wi t hi n t he 30-

day st at ut or y per i od af t er  r ecei v i ng pr oper  not i ce f r om t he 

consumer .   Our  hol di ngs t oday encour age manuf act ur er s t o use 

t hei r  r esour ces,  as t he l egi s l at ur e i nt ended,  t o r espond 

di l i gent l y t o Lemon Law cl ai ms by pr ovi di ng a r ef und or  a 

                                                 
43 Vogel ,  supr a not e 24,  at  663 ( " Unl i ke t he consumer ,  t he 

manuf act ur er  i s not  so r eadi l y det er r ed by t he cost s of  
def endi ng cl ai ms. " ) .  
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r epl acement  wi t hi n t he 30- day st at ut or y per i od r at her  t han 

sear ch f or  excuses t o avoi d r espondi ng t o consumer s.  

I I I  

¶46 We shi f t  gear s at  t hi s poi nt  and addr ess t he 

par t i cul ar  f act s of  t he i nst ant  case t o det er mi ne whet her  t he 

c i r cui t  cour t  er r ed i n di r ect i ng a ver di ct  i n t he consumer ' s 

f avor .   The ci r cui t  cour t  gr ant ed t he consumer ' s post - ver di ct  

mot i on f or  a di r ect ed ver di ct ,  over t ur ni ng t he j ur y ver di ct  i n 

f avor  of  Mer cedes- Benz.   

A 

¶47 A mot i on f or  a di r ect ed ver di ct  chal l enges t he 

suf f i c i ency of  t he evi dence.   A c i r cui t  cour t  may gr ant  t he 

mot i on i f  t he " cour t  i s  sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e 

evi dence and r easonabl e i nf er ences t her ef r om i n t he l i ght  most  

f avor abl e t o t he par t y agai nst  whom t he mot i on i s made,  t her e i s  

no cr edi bl e evi dence t o sust ai n a f i ndi ng i n f avor  of  such 

par t y. " 44  The cour t  has st at ed t hat  " [ w] hen t her e i s any 

cr edi bl e evi dence t o suppor t  a j ur y ' s ver di ct ,  ' even t hough i t  

be cont r adi ct ed and t he cont r adi ct or y evi dence be st r onger  and 

mor e convi nci ng,  never t hel ess t he ver di ct  .  .  .  must  st and. ' " 45   

¶48 An appel l at e cour t  conduct s t he same sear ch f or  

cr edi bl e evi dence t o sust ai n t he j ur y ' s ver di ct . 46  Thus,  t he 

                                                 
44 Wi s.  St at .  § 805. 14( 1) .  

45 Wei ss v.  Uni t ed Fi r e & Cas.  Co. ,  197 Wi s.  2d 365,  389- 90,  
541 N. W. 2d 753 ( 1995)  ( c i t at i ons omi t t ed) .  

46 I d.  at  388,  398.   



No.  2010AP826   

 

23 
 

c i r cui t  cour t ' s  deci s i on t o gr ant  t he consumer ' s mot i on f or  a 

di r ect ed ver di ct  wi l l  be uphel d i f  t he appel l at e cour t  agr ees 

t hat  t her e was no cr edi bl e evi dence t o suppor t  t he j ur y ' s 

ver di ct  i n f avor  of  Mer cedes- Benz.    

¶49 An appel l at e cour t  shoul d not  " over t ur n a c i r cui t  

cour t ' s  deci s i on t o di smi ss f or  i nsuf f i c i ent  evi dence unl ess t he 

r ecor d r eveal s t hat  t he c i r cui t  cour t  was ' c l ear l y wr ong. ' " 47  A 

c i r cui t  cour t ' s  deci s i on t o change t he j ur y ' s answer  i s " c l ear l y 

wr ong"  i f  t he j ur y ' s ver di ct  i s  suppor t ed by " any cr edi bl e 

evi dence. " 48     

¶50 We concl ude t hat  no cr edi bl e evi dence was pr esent ed at  

t r i al  t hat  suppor t ed a f i ndi ng of  i nt ent i onal  conduct  and t hat  

t her e was no cr edi bl e evi dence f r om whi ch a j ur y r easonabl y 

coul d have i nf er r ed t hat  t he consumer  act ed i nt ent i onal l y.  

¶51 Because we concl ude t hat  t he c i r cui t  cour t  di d not  er r  

i n f i ndi ng t hat  no cr edi bl e ev i dence suppor t s Mer cedes- Benz' s 

                                                 
47 I d.  at  389 ( c i t i ng Hel mbr echt  v.  St .  Paul  I ns.  Co. ,  122 

Wi s.  2d 94,  110,  362 N. W. 2d 118 ( 1985) ;  see al so Tr ogun v.  
Fr ucht man,  58 Wi s.  2d 569,  585,  207 N. W. 2d 297 ( 1973)  ( quot i ng 
Sl am v.  Lake Super i or  Ter mi nal  & Tr ansf er  Ry.  Co. ,  152 Wi s.  426,  
432,  140 N. W.  30 ( 1913) )  ( " ' [ W] hen t he t r i al  j udge r ul es,  ei t her  
on mot i on f or  nonsui t ,  mot i on f or  a di r ect ed ver di ct ,  or  mot i on 
t o set  asi de t he ver di ct ,  t hat  t her e i s or  i s  not  suf f i c i ent  
evi dence upon a gi ven quest i on t o t ake t he case t o t he j ur y,  t he 
t r i al  cour t  has such super i or  advant ages f or  j udgi ng of  t he 
wei ght  of  t he t est i mony and i t s r el evancy and ef f ect  t hat  t hi s 
cour t  shoul d not  di st ur b t he deci s i on mer el y because,  on a 
doubt f ul  bal anci ng of  pr obabi l i t i es,  t he mi nd i ncl i nes s l i ght l y  
agai nst  t he deci s i on,  but  onl y when t he mi nd i s c l ear l y 
convi nced t hat  t he concl usi on of  t he t r i al  j udge i s wr ong. ' " ) .  

48 Haase v.  Badger  Mi ni ng Cor p. ,  2004 WI  97,  ¶17,  274 
Wi s.  2d 143,  682 N. W. 2d 389.  
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af f i r mat i ve def ense under  t he or di nar y bur den of  pr oof ,  i t  

necessar i l y  f ol l ows t hat  no cr edi bl e evi dence suppor t ed 

Mer cedes- Benz' s af f i r mat i ve def ense under  t he mi ddl e bur den of  

pr oof .   St at ed anot her  way,  because t he ci r cui t  cour t  cor r ect l y 

f ound t hat  Mer cedes- Benz di d not  est abl i sh i t s af f i r mat i ve 

def ense by a mer e pr eponder ance of  evi dence,  c l ear l y Mer cedes-

Benz di d not  est abl i sh i t s af f i r mat i ve def ense by c l ear  and 

convi nci ng evi dence.   Ther ef or e,  al t hough t he ci r cui t  cour t  

mi st akenl y appl i ed t he l owest  bur den of  pr oof  t o t he af f i r mat i ve 

def ense i nst ead of  t he mi ddl e bur den of  pr oof ,  r emand i s 

unnecessar y.    

B 

¶52 A r evi ew of  a di r ect ed ver di ct  depends heavi l y on t he 

f act s of  t he par t i cul ar  case.   The t r i al  l ast ed t hr ee days.   We 

sear ch f or  cr edi bl e evi dence f r om whi ch t he j ur y may have 

r easonabl y i nf er r ed t hat  t he consumer  or  hi s at t or ney 

i nt ent i onal l y pr event ed Mer cedes- Benz f r om pr ovi di ng a r ef und 

wi t hi n t he 30- day st at ut or y per i od.   We vi ew t he cr edi bl e 

evi dence and r easonabl e i nf er ences t her ef r om i n t he l i ght  most  

f avor abl e t o Mer cedes- Benz,  t he par t y agai nst  whom t he mot i on 

f or  a di r ect ed ver di ct  was made.   We al so expl ai n why t hose 

f act s ar e i nsuf f i c i ent  t o suppor t  t he i nf er ence t hat  t he 

consumer  or  hi s at t or ney i nt ent i onal l y pr event ed Mer cedes- Benz 

f r om pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.  

¶53 On Apr i l  30,  2005,  t he consumer  pur chased a new 2005 

Mer cedes- Benz E320.   He f i nanced t he pur chase wi t h a l oan f r om 

Waukesha St at e Bank ( t he Bank) .   The consumer  exper i enced 



No.  2010AP826   

 

25 
 

var i ous pr obl ems wi t h t he vehi c l e t hat  wer e not  sat i sf act or i l y  

r esol ved,  and he deci ded t o seek r el i ef  under  t he Lemon Law. 49 

¶54 The consumer  r et ai ned At t or ney Vi ncent  P.  Megna,  a 

Lemon Law speci al i st  at  t he l aw f i r m of  Jast r och & LaBar ge,  S. C.   

On Oct ober  25,  2005,  t he consumer  met  wi t h At t or ney Megna,  and 

At t or ney Megna dr af t ed a " Mot or  Vehi c l e Lemon Law Not i ce, "  whi ch 

he sent  t o Mer cedes- Benz t hat  same day.    

¶55 The consumer  had pr evi ousl y di scussed t he possi bi l i t y  

of  obt ai ni ng a r epl acement  vehi c l e wi t h Mer cedes- Benz 

r epr esent at i ves,  but  i n t hi s not i ce,  t he consumer  checked a box 

i ndi cat i ng he woul d l i ke a r ef und,  not  a compar abl e new vehi c l e.   

The consumer  pr ovi ded t he name of  t he bank t hat  f i nanced hi s 

vehi c l e and pr ovi ded t he l oan account  number .   The not i ce 

st at ed,  " By pr ovi di ng t hi s i nf or mat i on,  I  aut hor i ze t he 

manuf act ur er  t o cont act  t hi s f i nanci al  i nst i t ut i on f or  f i nanci ng 

i nf or mat i on needed t o cal cul at e a r ef und. "   The consumer  

at t ached a consumer  not e t hat  i ncl uded t he t er ms of  hi s l oan and 

t he name of  hi s l oan of f i cer ,  John Gr ay.   

¶56 The not i ce al so st at ed t hat  t he consumer  was 

r epr esent ed by counsel  and st at ed t hat  " t he manuf act ur er  shoul d 

communi cat e wi t h t he consumer  onl y t hr ough Jast r och & LaBar ge,  

S. C. "   I t  was si gned by At t or ney Megna.      

                                                 
49 The par t i es st i pul at ed t hat  t her e was at  l east  one 

" nonconf or mi t y"  t hat  was not  r esol ved af t er  a " r easonabl e 
at t empt  t o r epai r , "  maki ng t he vehi c l e a l emon.   See Wi s.  St at .  
§ 281. 0171( 1) - ( 2) .  



No.  2010AP826   

 

26 
 

¶57 Mer cedes- Benz r ecei ved t he not i ce on Oct ober  28,  2005.   

That  same day,  Wade Messi ng,  a Mer cedes- Benz r epr esent at i ve,  

cont act ed t he consumer  di r ect l y t o di scuss t he possi bi l i t y  of  

t he consumer  exchangi ng hi s l emon f or  a di f f er ent  vehi c l e.   The 

consumer  t est i f i ed t hat  Messi ng al so asked hi m t o dr op hi s sui t  

and f i r e hi s at t or ney so t hat  t hey coul d " f i x  t hi s amongst  men. "    

¶58 The speci al  ver di ct  quest i on asked t he j ur y onl y 

whet her  t he consumer  f ai l ed t o act  i n good f ai t h on November  28.   

As expl ai ned i n t he j ur y i nst r uct i ons,  t he j ur y was bei ng asked 

whet her ,  on November  28,  t he consumer  i nt ent i onal l y pr event ed 

t he manuf act ur er  f r om maki ng t he r ef und wi t hi n t he 30- day 

per i od,  whi ch t he manuf act ur er  must  do t o compl y wi t h t he Lemon 

Law.   Conduct  on dat es ear l i er  t han November  28 may be r el evant  

t o t he ext ent  i t  al l ows t he j ur y t o dr aw r easonabl e i nf er ences 

about  conduct  on November  28.   We t her ef or e exami ne t he 

communi cat i ons bet ween Messi ng and t he consumer  on November  23 

and bet ween t he consumer  and t he Bank on November  23.   The 

di r ect ed ver di ct  cent er s on t hr ee t el ephone cal l s Messi ng made 

on November  28:  t o t he Bank,  t o t he consumer ,  and t o At t or ney 

Megna.    

¶59 Messi ng communi cat ed wi t h t he consumer  on November  23,  

2005.   Dur i ng t hi s conver sat i on,  t he consumer  expl ai ned t hat  he 

was not  i nt er est ed i n anot her  vehi c l e and pr ef er r ed a r ef und.   
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Messi ng t ol d t he consumer  t hat  he woul d cal l  agai n t he " week of  

t he 28t h"  t o ar r ange t he r ef und. 50   

¶60 Al so on November  23,  t he consumer  cal l ed t he Bank and 

aut hor i zed John Gr ay t o r el ease t o Mer cedes- Benz any f i nanci al  

i nf or mat i on i t  r equest ed r el evant  t o hi s Lemon Law cl ai m.   The 

consumer  al so aut hor i zed John Gr ay t o r el ease t he i nf or mat i on t o 

hi s at t or neys.   That  day,  t he consumer ' s at t or neys r equest ed t he 

l oan i nf or mat i on f r om John Gr ay and John Gr ay pr ovi ded i t .  

¶61 Fr om t he f i r st  not i ce t hr ough t he communi cat i ons on 

November  23,  Mer cedes- Benz was gi ven f ul l  i nf or mat i on upon whi ch 

t o f ul f i l l  i t s  r esponsi bi l i t i es under  t he Lemon Law.   No 

cr edi bl e evi dence suppor t s an i nf er ence t hat  on or  bef or e 

November  23,  t he consumer  i nt ent i onal l y pr event ed Mer cedes- Benz 

f r om pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.  

¶62 Accor di ng t o t he j ur y i nst r uct i on,  t he consumer ' s 

cooper at i on was r equi r ed t o t he ext ent  t hat  i t  was " necessar y 

f or  t he manuf act ur er  t o f ul f i l l  i t s  obl i gat i ons t o pr ovi de a 

r ef und. "   By November  28,  t he consumer  had cooper at ed wi t h and 

assi st ed Mer cedes- Benz t o al l ow Mer cedes- Benz t o pr ovi de a 

r ef und wi t hi n t he 30- day st at ut or y per i od.    

¶63 The speci al  ver di ct  quest i on t hus f ocuses on 

occur r ences on November  28,  t he onl y dat e subsequent  t o November  

                                                 
50 On November  21,  anot her  Mer cedes r epr esent at i ve,  Joe 

Tol f a,  spoke wi t h t he consumer  about  r epl acement  vehi c l es,  but  
t he par t i es f ocus pr i mar i l y on t he i nt er act i ons bet ween t he 
consumer  and Messi ng.   
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23 on whi ch Mer cedes- Benz communi cat ed wi t h t he consumer ,  t he 

Bank,  and t he consumer ' s l awyer .    

¶64 Monday,  November  28 was t he f i r st  day on whi ch Messi ng 

at t empt ed t o obt ai n f i nanci al  i nf or mat i on f r om t he Waukesha 

St at e Bank.  ( The i nf or mat i on was needed t o cal cul at e how 

Mer cedes- Benz woul d di v i de t he r ef und bet ween t he consumer  and 

t he Bank. )  I t  was t he f i nal  day of  t he 30- day st at ut or y per i od 

i n whi ch Mer cedes- Benz coul d pr ovi de a t i mel y r ef und t o t he 

consumer . 51     

¶65 On November  28,  Messi ng spoke t o a r epr esent at i ve i n 

t he Bank' s cal l  cent er  i n t he mor ni ng and was t ol d t hat  t he 

i nf or mat i on coul d not  be r el eased wi t hout  t he consumer ' s ver bal  

aut hor i zat i on.   Messi ng di d not  ask t o speak t o t he consumer ' s 

l oan of f i cer ,  John Gr ay,  t he l oan of f i cer  l i s t ed on document s i n 

Mer cedes- Benz' s possessi on as t he consumer ' s l oan of f i cer .    

¶66 Messi ng' s second cal l  on November  28 was ar ound noon 

t o t he consumer ,  who was dr i v i ng t o wor k.   Messi ng t est i f i ed 

t hat  he t ol d t he consumer  t o pr ovi de aut hor i zat i on t o t he Bank 

and t hat  t he consumer  t ol d Messi ng he woul d do so and cal l  

Messi ng back l at er  t hat  day t o conf i r m t hat  t he aut hor i zat i on 

had been pr ovi ded.   The consumer ,  on t he ot her  hand,  t est i f i ed 

t hat  Messi ng di d not  ask hi m t o cont act  t he Bank,  and t hat  t he 

consumer  di r ect ed Messi ng t o cont act  hi s at t or ney.   The consumer  

and Messi ng agr ee t hat  t hey di d not  speak agai n on November  28.  

                                                 
51 The 30t h day af t er  t he consumer ' s not i ce f el l  on a Sunday 

and t he par t i es agr ee t hat  Mer cedes- Benz had unt i l  t he next  day.   
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¶67 Messi ng' s t hi r d cal l  on November  28 was at  ar ound 2: 30 

P. M.  t o t he consumer ' s at t or neys.   Messi ng spoke t o a par al egal ,  

Nancy Hasel wood.   The par al egal ' s not es f r om t he conver sat i on 

st at e t hat  Messi ng cal l ed on behal f  of  Mer cedes- Benz and want ed 

t o speak t o At t or ney Megna.   The par al egal  i nf or med Messi ng t hat  

At t or ney Megna was not  avai l abl e,  of f er ed t o t ake a message,  and 

al so suggest ed t hat  i t  woul d be best  i f  he put  any r equest s f or  

At t or ney Megna i n a l et t er  and f ax i t  t o t he of f i ce.   The not es 

i ndi cat e t hat  Messi ng di d not  l eave a message and sai d he woul d 

r at her  " chat "  wi t h At t or ney Megna.   The par al egal  t est i f i ed t hat  

Messi ng di d not  l eave a phone number  at  whi ch he coul d be 

r eached.   

¶68 Messi ng t est i f i ed t hat  t he par al egal  t ol d hi m t hat  he 

had t o put  any r equest  t o At t or ney Megna i n wr i t i ng.   Messi ng 

never  wr ot e or  f axed anyt hi ng t o At t or ney Megna or  at t empt ed t o 

cal l  t he consumer  or  At t or ney Megna or  t he Bank agai n.   Messi ng 

di d not  make any addi t i onal  ef f or t s t o pr ovi de t he consumer  wi t h 

a r ef und on t he af t er noon of  November  28.  

¶69 The compl ai nt  agai nst  Mer cedes- Benz was si gned by t he 

consumer ' s counsel  on November  28.   The consumer ' s at t or neys 

f i l ed t he compl ai nt  agai nst  Mer cedes- Benz and t he deal er shi p,  

Concour s Mot or s,  I nc. , 52 on November  29.    

C 

                                                 
52 The par t i es l at er  st i pul at ed t hat  t he consumer  woul d dr op 

hi s c l ai ms agai nst  t he deal er shi p and pr oceed onl y agai nst  
Mer cedes- Benz.  
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¶70 The onl y i ssue pr esent ed f or  t he c i r cui t  cour t  and 

t hi s cour t  i s  whet her  t her e was any cr edi bl e evi dence f r om whi ch 

t he j ur y coul d r easonabl y i nf er  t hat  on November  28 t he consumer  

or  hi s at t or ney i nt ent i onal l y pr event ed Mer cedes- Benz f r om 

compl yi ng wi t h t he st at ut e by pr ovi di ng a r ef und t o t he consumer  

wi t hi n t he 30- day st at ut or y per i od.    

¶71 The j ur y was i nst r uct ed t hat  t he consumer  act ed 

i nt ent i onal l y t o pr event  t he manuf act ur er  f r om compl yi ng wi t h 

t he Lemon Law i f  t he consumer  " had t he ment al  pur pose t o cause 

t he r esul t  of  hi s act i on or  was awar e t hat  such conduct  was 

pr act i cal l y cer t ai n t o cause t he r esul t  of  t he act i on, "  namel y 

pr event i ng Mer cedes- Benz f r om pr ovi di ng a r ef und wi t hi n t he 30-

day st at ut or y per i od.    

¶72 The j ur y was i nst r uct ed as f ol l ows:  

A consumer  has a dut y t o act  i n good f ai t h i n pur sui ng 
a Lemon Law r ef und.   A consumer  f ai l s  t o act  i n good 
f ai t h when he or  she i nt ent i onal l y pr event s t he 
manuf act ur er  f r om compl yi ng wi t h t he st at ut e.   I f  t he 
consumer ' s cooper at i on i s necessar y f or  t he 
manuf act ur er  t o .  .  .  f ul f i l l  i t s  obl i gat i ons t o 
pr ovi de a r ef und,  t he dut y of  good f ai t h r equi r es t he 
consumer  t o gi ve t he necessar y cooper at i on.  

The r equi r ement  t hat  a par t y act  i nt ent i onal l y means 
t hat  t he par t y had t he ment al  pur pose t o cause t he 
r esul t  of  hi s act i on or  was awar e t hat  such conduct  
was pr act i cal l y  cer t ai n t o cause t he r esul t  of  hi s 
act i on.  

You may det er mi ne i nt ent  di r ect l y or  i ndi r ect l y f r om 
al l  t he f act s i n evi dence.   You may al so consi der  any 
of  t he par t y ' s st at ement s or  conduct ,  whi ch i ndi cat e 
st at e of  mi nd ( emphasi s added) .  
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¶73 The j ur y was asked a s i ngl e speci al  ver di ct  quest i on:  

" On November  28,  2005 di d [ t he consumer ]  f ai l  t o act  i n good 

f ai t h i n hi s deal i ngs wi t h Mer cedes- Benz?"   A f ai l ur e t o act  i n 

good f ai t h,  f or  pur poses of  t he Lemon Law,  was expl i c i t l y  

def i ned by Mar quez I  and t he j ur y i nst r uct i ons t o mean t he 

consumer  " i nt ent i onal l y pr event s t he manuf act ur er  f r om compl yi ng 

wi t h t he st at ut e. " 53  Thus,  t he concept  of  good f ai t h,  i n t he 

                                                 
53 See Mar quez I ,  312 Wi s.  2d 210,  ¶22.   

The j ur y i nst r uct i ons expl ai ned t hat  " [ a]  consumer  f ai l s  t o 
act  i n good f ai t h when he or  she i nt ent i onal l y pr event s a 
manuf act ur er  f r om compl yi ng wi t h t he st at ut e"  ( emphasi s added) .  
The j ur y i nst r uct i on f ur t her  expl ai ned t hat  " t he r equi r ement  
t hat  a par t y act  i nt ent i onal l y means t hat  t he par t y had t he 
ment al  pur pose t o cause t he r esul t  of  hi s act i on or  was awar e 
t hat  such conduct  i s pr act i cal l y cer t ai n t o cause t he r esul t  of  
hi s act i on. "   

Thus,  when t he j ur y was asked whet her  t he consumer  f ai l ed 
t o act  i n good f ai t h on November  28,  i t  was asked t o det er mi ne 
whet her ,  on November  28,  t he consumer  i nt ent i onal l y pr event ed 
t he manuf act ur er  f r om compl yi ng wi t h t he Lemon Law.   I n ot her  
wor ds,  i t  was asked whet her  t he consumer  had t he ment al  pur pose 
on November  28 t o pr event  Mer cedes- Benz f r om pr ovi di ng a r ef und 
wi t hi n t he 30- day st at ut or y per i od or  was awar e t hat  hi s conduct  
was pr act i cal l y cer t ai n t o cause t he i nt ended r esul t  t hat  t he 
manuf act ur er  not  make a r ef und wi t hi n t he 30- day st at ut or y 
per i od.  
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cont ext  of  t he Lemon Law,  " i s not  i mpor t ed f r om cont r act  l aw. " 54  

Wi t h t wo di ssent s,  t he j ur y answer ed " yes. "  

¶74 To answer  t he quest i on " yes, "  t hat  on November  28 t he 

consumer  f ai l ed t o act  i n good f ai t h,  and t o adher e t o t he j ur y 

i nst r uct i ons def i ni ng good f ai t h,  t he j ur y had t o f i nd t hat  t he 

consumer  had t he ment al  pur pose on November  28 t o pr event  

Mer cedes- Benz f r om compl yi ng wi t h t he Lemon Law by maki ng a 

r ef und wi t hi n t he 30- day st at ut or y per i od or  was awar e t hat  hi s 

conduct  on November  28 was pr act i cal l y cer t ai n t o cause t hi s 

r esul t .   For  t he consumer  t o have t he ment al  pur pose or  t o be 

awar e t hat  hi s conduct  on November  28 was pr act i cal l y cer t ai n t o 

pr event  Mer cedes- Benz f r om compl yi ng wi t h t he st at ut e,  as t he 

j ur y i nst r uct i on commands,  t he j ur y had t o f i nd t hat  t he 

consumer  knew t hat  November  28 was t he l ast  day upon whi ch 

Mer cedes- Benz coul d act .   I f  t he consumer  was unawar e t hat  

November  28 was t he f i nal  day of  t he 30- day st at ut or y per i od,  

                                                                                                                                                             
Cont r ar y t o t he concur r ence/ di ssent ' s asser t i ons,  see,  

e. g. ,  concur r ence/ di ssent ,  ¶152,  t he speci al  ver di ct  quest i on 
aski ng whet her  t he consumer  f ai l ed t o act  i n good f ai t h,  t he 
j ur y i nst r uct i ons def i ni ng a f ai l ur e t o act  i n good f ai t h as t he 
i nt ent i onal  pr event i on of  t he manuf act ur er ' s compl i ance wi t h t he 
st at ut e,  and Par t  I I I  of  t hi s opi ni on ar e al l  consi st ent  wi t h 
t he cour t  of  appeal s '  hol di ng i n Mar quez I  and our  hol di ng i n 
Par t  I  of  t hi s opi ni on.   See Mar quez I ,  312 Wi s.  2d 210,  ¶22 
( " We hol d onl y t hat  a consumer  f ai l s  t o act  i n good f ai t h when 
he or  she i nt ent i onal l y pr event s  t he manuf act ur er  f r om compl yi ng 
wi t h t he st at ut e. " ) .   The concur r ence/ di ssent ' s bel i ef  t hat  t hi s  
opi ni on i nser t s addi t i onal  f act ual  r equi r ement s t hat  Mer cedes-
Benz shoul d not  have t o pr ove i s based on a mi sunder st andi ng of  
t he meani ng of  " i nt ent i onal , "  as we descr i be bel ow.   See i nf r a 
¶¶84- 86.   

54 Mar quez I ,  312 Wi s.  2d 210,  ¶22.  
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t he j ur y coul d not  r easonabl y i nf er  f r om t he consumer ' s conduct  

on November  28 t hat  t he consumer  i nt ended——had t he ment al  

pur pose——t o pr event  Mer cedes- Benz f r om maki ng a t i mel y r ef und 

wi t hi n t he 30- day st at ut or y per i od. 55  

¶75 The par t i es appear  t o agr ee t hat  t he j ur y had t o 

concl ude t hat  t he consumer  knew t hat  November  28 was t he f i nal  

day f or  a r ef und. 56  Mer cedes- Benz ar gues t hat  t he j ur y coul d 

pr oper l y i nf er  f r om t he evi dence t hat  t he consumer  knew t hat  

November  28 was t he dat e Mer cedes- Benz was r equi r ed t o make t he 

                                                 
55 The concur r ence/ di ssent  ar gues t hat  t he j ur y di d not  need 

t o f i nd t hat  t he consumer  knew t hat  November  28 was t he f i nal  
day i n or der  t o concl ude t hat  t he consumer  i nt ent i onal l y  
pr event ed t he manuf act ur er  f r om compl yi ng.   See,  e. g. ,  
concur r ence/ di ssent ,  ¶¶149- 151.   We di sagr ee wi t h t he di ssent .   
I f  t he consumer  was unawar e t hat  November  28 was t he f i nal  day,  
t he j ur y coul d not  r easonabl y i nf er  f r om t he consumer ' s f ai l ur e 
t o r et ur n a phone cal l  on November  28 t hat  t he consumer  had t he 
ment al  pur pose of  pr event i ng t he manuf act ur er  f r om compl yi ng 
wi t h t he Lemon Law wi t hi n t he 30- day st at ut or y per i od or  knew 
t hat  hi s conduct  was pr act i cal l y cer t ai n t o cause t hat  r esul t .  

56 The concur r ence/ di ssent  t akes i ssue wi t h t hi s st at ement  
t hat  Mer cedes- Benz agr ees t hat  t he j ur y needed t o f i nd t hat  t he 
consumer  knew November  28 was t he f i nal  day.   
Concur r ence/ di ssent ,  ¶159.   One of  Mer cedes- Benz' s ar gument s was 
t hat  i t  coul d pr evai l  mer el y by pr ovi ng t hat  t he consumer  act ed 
unr easonabl y.   Under  t hat  l ower  bar ,  whi ch we r ej ect ed i n Par t  I  
of  t hi s opi ni on,  Mer cedes- Benz bel i eved t hat  i t  was not  
necessar y f or  t he j ur y t o i nf er  t hat  t he consumer  knew November  
28 was t he f i nal  day.    

However ,  Mer cedes- Benz accept s t hat  i f  i t  was r equi r ed t o 
pr ove t hat  t he consumer  i nt ent i onal l y pr event ed i t  f r om 
compl yi ng,  t hen t he j ur y had t o have i nf er r ed t hat  t he consumer  
knew November  28 was t he f i nal  day i n whi ch t o make a r ef und 
under  t he st at ut e.   See Br i ef  and Appendi x of  Def endant -
Appel l ant - Cr oss- Respondent  Mer cedes- Benz USA,  LLC at  10- 11,  32,  
34- 36.   
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r ef und.   Mer cedes- Benz ar gues t hat  a j ur y coul d r easonabl y i nf er  

t hat  t he consumer  had t hi s knowl edge because t he consumer ' s 

at t or ney woul d have i nf or med t he consumer  when hi s r ef und was 

due and woul d have i nf or med t he consumer  about  t he pot ent i al  

f i nanci al  benef i t  i f  Mer cedes- Benz f ai l ed t o make a r ef und 

wi t hi n t he 30- day per i od,  and because i t  i s  " undi sput ed t hat  

[ t he consumer ]  of f er ed no r easonabl e j ust i f i cat i on f or  not  

i mmedi at el y pr ovi di ng Messi ng"  wi t h i nf or mat i on on November  28. 57  

Mer cedes- Benz al so ur ges t hat  a j ur y coul d i nf er  f r om t he 

evi dence t hat  t he consumer ' s f ai l ur e t o i nf or m Mer cedes- Benz 

t hat  t he needed i nf or mat i on was avai l abl e f r om John Gr ay or  f r om 

t he consumer ' s at t or neys,  as wel l  as t he consumer ' s f ai l ur e t o 

cal l  Messi ng back,  was i nt ended t o pr event  Mer cedes- Benz f r om 

compl yi ng wi t h t he st at ut e wi t hi n t he 30- day st at ut or y per i od.    

¶76 Decl ar i ng i t  a c l ose case and vi ewi ng t he evi dence 

" most  f avor abl e t o t he ver di ct  and most  f avor abl e t o Mer cedes-

Benz, "  t he c i r cui t  cour t  concl uded t hat  t her e was no cr edi bl e 

evi dence f r om whi ch t o est abl i sh t hat  t he consumer  was awar e 

t hat  November  28,  2005 was t he dat e Mer cedes- Benz was r equi r ed 

t o make t he r ef und and t hat  absent  such evi dence or  i nf er ences,  

t he j ur y coul d not  r easonabl y f i nd t hat  t he consumer  i nt ended t o 

pr event  Mer cedes- Benz f r om compl yi ng wi t h t he Lemon Law by 

pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.   

                                                 
57 Br i ef  and Appendi x of  Def endant - Appel l ant - Cr oss-

Respondent  Mer cedes- Benz USA,  LLC at  28,  29.   The consumer  di d 
expl ai n hi s conduct ,  and t he r easonabl eness of  hi s conduct  was 
di sput ed.    
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¶77 The ci r cui t  cour t  f ound " a gap"  bet ween t he f act s 

pr esent ed and t he i nf er ences t hat  Mer cedes- Benz ar gues t he j ur y 

dr ew,  " t hat  i s ,  t hat  t her e was .  .  .  knowl edge,  i nt ent  on t he 

par t  of  t he [ consumer ]  t hr ough hi s at t or ney t o subver t  t he 

syst em and t o t hwar t  Mer cedes- Benz. "    

¶78  Al t hough a j ur y i s al l owed t o dr aw r easonabl e 

i nf er ences and det er mi ne i nt ent  " i ndi r ect l y, "  t he c i r cui t  cour t  

det er mi ned t hat  t he f act s pr esent ed di d not  suppor t  t he 

i nf er ences dr awn by Mer cedes- Benz and t he j ur y t hat  t he consumer  

i nt ent i onal l y pr event ed Mer cedes- Benz f r om compl yi ng wi t h t he 

30- day st at ut or y per i od.      

¶79 The ci r cui t  cour t  expl ai ned t hat  t her e was no ev i dence 

of  " communi cat i ons or  envi r onment "  bet ween t he consumer  and 

At t or ney Megna demonst r at i ng " t he deci s i on t o i nt ent i onal l y 

t hwar t  Mer cedes.   That  evi dence i s l acki ng i n t he case. "   The 

ci r cui t  cour t  r easoned t hat  had Messi ng t ol d At t or ney Megna' s 

of f i ce t hat  he needed t he payof f  number s i n a f ew hour s,  t hat  

woul d have pr esent ed a di f f er ent  case.   The ci r cui t  cour t  

emphasi zed t hat  Messi ng f ai l ed t o st at e any ur gency i n any of  

hi s November  28 conver sat i ons.   To t he ci r cui t  cour t ,  " [ t ] hat ' s 

t he gap. "   

¶80 Thi s gap,  decl ar ed t he ci r cui t  cour t ,  " r emoves t he 

f oundat i on or  t he under l y i ng pr emi ses per mi t t i ng t he j ur y t o 

make t he cl ai m t hat ——or  dr aw t he concl usi ons or  i nf er ences t hat  

Mer cedes- Benz cont ends t hat  t hey shoul d and t hat  per haps t hey 

di d and .  .  .  t hat  t hi s was a deal  bet ween t he at t or ney and 

cl i ent  t o obst r uct  and t hwar t  .  .  .  t hat  t her e was a concept  i n 
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[ t he consumer ' s]  mi nd and i n [ At t or ney]  Megna' s mi nd t hat  we ar e 

goi ng t o dr ag t hi s out  and get  past  t he 30- day l i mi t ,  l ay i n t he 

weeds,  hi de i n t he wat er ,  what ever  i t  i s ,  and not  par t i c i pat e 

wi t h t he i nt ent  t o under mi ne Mer cedes ef f or t  t o compl y wi t h t he 

l aw. "    

¶81 Accor di ng t o t he c i r cui t  cour t ,  a " nexus di d not  exi st  

f or  a r easonabl e j ur y t o dr aw t he concl usi on,  t o dr aw t he 

r easonabl e i nf er ence t hat  [ t he consumer ] / at t or ney i nt ent i onal l y 

t hwar t ed and i nt ent i onal l y pr event ed [ Mer cedes- Benz]  f r om 

compl yi ng wi t h t he l aw. "    

¶82 The ci r cui t  cour t  obser ved t hat  no r easonabl e 

i nf er ence r egar di ng t he consumer ' s or  at t or ney' s i nt ent  t o 

pr event  Mer cedes- Benz f r om pr ovi di ng a r ef und wi t hi n t he 30- day 

st at ut or y per i od coul d be dr awn f r om t he r esponses of  t he 

consumer  or  At t or ney Megna' s par al egal  on November  28 or  f r om 

t he consumer ' s f ai l ur e on November  28 t o cal l  Messi ng or  t o cal l  

t he Bank.   The consumer  was wor ki ng t hat  day,  had al r eady 

communi cat ed hi s aut hor i zat i on t o t he Bank,  and had gi ven 

i nf or mat i on about  t he bank l oan and l oan of f i cer  t o Mer cedes-

Benz i n t he wr i t t en not i ce t hat  Mer cedes- Benz had r ecei ved.    

¶83 Af t er  r evi ewi ng t he r ecor d i n t he l i ght  most  f avor abl e 

t o Mer cedes- Benz,  we concl ude,  as di d t he c i r cui t  cour t ,  t hat  

t her e i s no cr edi bl e evi dence f r om whi ch r easonabl e i nf er ences 

can be dr awn t o suppor t  Mer cedes- Benz' s af f i r mat i ve def ense.   

Thus,  t he c i r cui t  cour t  was not  " c l ear l y wr ong. "   

¶84 The concur r ence/ di ssent  asser t s t hat  " [ a] l l  t hat  was 

needed was a j ur y f i ndi ng t hat  Mar quez i nt ent i onal l y di d not  
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cal l  t he bank and t hat  wi t hout  hi s cal l ,  he knew t hat  Mer cedes-

Benz coul d not  make a r ef und t hat  day. "   Concur r ence/ di ssent ,  

¶154.   The concur r ence/ di ssent  mi sunder st ands t he l egal  

s i gni f i cance of  t he wor d " i nt ent i onal . "   " [ I nt ent i onal  conduct ]  

i s  one of  t he most  basi c,  or gani z i ng concept s of  l egal  t hi nki ng.   

' I nt ent '  i s  al so one of  t he most  of t en mi sunder st ood l egal  

concept s. " 58   

¶85 Even i f  t he consumer  " i nt ent i onal l y"  di d not  cal l  t he 

bank i n t he sense t hat  hi s conduct  was vol i t i onal ,  t he vol unt ar y 

act  or  t he f ai l ur e t o act  does not  amount  t o i nt ent i onal  conduct  

i n a l egal  sense.   I n under st andi ng t he l egal  concept  of  

i nt ent i onal  conduct ,  " [ a] n act  i s  t o be di st i ngui shed f r om i t s 

consequences. " 59  I nt ent i onal  conduct  means t he act or  i nt ends t he 

consequences.   

¶86 " The t hr ee most  basi c el ement s of  t h[ e]  most  common 

usage of  ' i nt ent '  ar e t hat  ( 1)  i t  i s  a st at e of  mi nd ( 2)  about  

consequences of  an act  ( or  omi ssi on)  and not  about  t he act  

i t sel f ,  and ( 3)  i t  ext ends not  onl y t o havi ng i n t he mi nd a 

pur pose ( or  desi r e)  t o br i ng about  gi ven consequences but  al so 

                                                 
58 Dan B.  Dobbs et  al . ,  Pr osser  and Keet on on Tor t s § 8,  at  

33 ( 5t h ed.  1984) .   

59 I d. ,  § 8,  at  34.  
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t o havi ng i n mi nd a bel i ef  ( or  knowl edge)  t hat  gi ven 

consequences ar e subst ant i al l y  cer t ai n t o r esul t  f r om t he act . " 60 

¶87 Unl ess t he consumer  knew t hat  November  28 was t he 

f i nal  day on whi ch Mer cedes- Benz coul d compl y wi t h t he st at ut e,  

t he j ur y coul d not  r easonabl y  concl ude t hat  t he consumer ' s  

f ai l ur e t o r et ur n a phone cal l  amount s t o i nt ent i onal l y 

pr event i ng t he manuf act ur er  f r om compl yi ng wi t h t he st at ut e.  

¶88 No evi dence i n t he r ecor d suppor t s a r easonabl e 

i nf er ence t hat  t he consumer  knew,  ei t her  f r om counsel  or  f r om 

Messi ng,  t hat  November  28 was t he l ast  day f or  a r ef und.   

Mer cedes- Benz f i l l s  t hi s gap wi t h specul at i on t hat  t he consumer  

knew t he si gni f i cance of  t he dat e and t he ur gency of  Messi ng' s 

r equest  f or  i nf or mat i on.   The j ur y woul d be specul at i ng about  

what  i nf or mat i on passed bet ween counsel  and cl i ent ,  and Messi ng 

gave no cl ue t o t he consumer  t hat  November  28 had any speci al  

s i gni f i cance.  

¶89 Wi t h r egar d t o t he consumer ' s at t or ney,  t he onl y cal l  

Messi ng ever  made t o At t or ney Megna was on t he af t er noon of  

November  28.   The undi sput ed evi dence was t hat  Messi ng di d not  

l eave hi s t el ephone number  f or  a r et ur n cal l ,  Messi ng di d not  

wr i t e or  f ax At t or ney Megna r equest i ng t he needed i nf or mat i on,  

                                                 
60 I d.   Pr osser  and Keet on' s def i ni t i on of  " i nt ent i onal "  i s  

dr awn f r om t he Rest at ement  ( Second)  of  Tor t s .   Wi sconsi n' s  
cr i mi nal  st at ut es def i ne " i nt ent i onal l y"  as f ol l ows:  
" ' I nt ent i onal l y '  means t hat  t he act or  ei t her  has a pur pose t o do 
t he t hi ng or  cause t he r esul t  speci f i ed,  or  i s  awar e t hat  hi s or  
her  conduct  i s pr act i cal l y cer t ai n t o cause t hat  r esul t . "   Wi s.  
St at .  § 939. 23( 3) .  
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and Messi ng expr essed no ur gency.   At t or ney Megna di d not  r et ur n 

a 2: 30 P. M.  phone cal l  by t he end of  t he busi ness day when t he 

message had no r et ur n number  and was si mpl y a r equest  " t o chat . "   

The evi dence i s undi sput ed t hat  one of  t he consumer ' s l awyer s 

s i gned a Lemon Law compl ai nt  by t he consumer  agai nst  Mer cedes-

Benz on November  28.  

¶90 Vi ewi ng t he t el ephone cal l  of  November  28 t o At t or ney 

Megna i n t he cont ext  of  t he ot her  evi dence and i n t he l i ght  most  

f avor abl e t o Mer cedes- Benz,  we concl ude t hat  t he conduct  of  

At t or ney Megna on November  28 does not  suppor t  a r easonabl e 

i nf er ence t hat  At t or ney Megna i nt ent i onal l y pr event ed Mer cedes-

Benz f r om compl yi ng wi t h t he Lemon Law by i ssui ng a r ef und 

wi t hi n t he 30- day st at ut or y per i od.   I t  woul d r equi r e 

unsubst ant i at ed specul at i on by t he j ur y t o i nf er  f r om such 

seemi ngl y i nnocuous conduct  t hat  Megna had a devi ous pl an.    

¶91 The evi dence vi ewed as a whol e i n a l i ght  f avor abl e t o 

Mer cedes- Benz does not  suppor t  a r easonabl e i nf er ence t hat  on 

November  28 t he consumer  f ai l ed t o act  i n good f ai t h by 

i nt ent i onal l y pr event i ng Mer cedes- Benz f r om compl yi ng wi t h t he 

Lemon Law by i nt ent i onal l y pr event i ng Mer cedes- Benz f r om maki ng 

t he r ef und wi t hi n t he 30- day st at ut or y per i od.     

¶92 For  t he r easons set  f or t h,  we concl ude t hat  t he 

c i r cui t  cour t  was not  " c l ear l y wr ong"  i n det er mi ni ng t hat  t her e 

was no cr edi bl e evi dence t o suppor t  t he j ur y ' s answer  t o t he 

speci al  ver di ct  quest i on.   We concl ude,  as di d t he c i r cui t  
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cour t ,  t hat  t he j ur y ' s ver di ct  i mper mi ssi bl y r est s on 

" conj ect ur e and specul at i on. " 61  

¶93 We f ur t her  poi nt  out  t hat  t he j ur y coul d not  have 

consi der ed evi dence t hat  was not  admi ssi bl e t o f i nd i nt ent i onal  

conduct  on t he par t  of  t he consumer .   

¶94 Fi r st ,  t he j ur y mi ght  have been awar e t hat  t he 

consumer  st ood t o r ecei ve doubl e damages and At t or ney Megna 

st ood t o r ecover  subst ant i al  at t or neys'  f ees i f  Mer cedes- Benz 

f ai l ed t o compl y wi t h t he 30- day deadl i ne.   However ,  pr i or  t o 

t r i al ,  t he c i r cui t  cour t  " pr ecl ude[ d]  .  .  .  di scussi on or  

pr esent at i on of  t he st at ut or y damage f or mul a"  because t her e was 

no " hi nt  as t o t he connect i on bet ween .  .  .  doubl e damages and 

al l egat i ons of  bad f ai t h. "   Absent  some di r ect  evi dence of  

i nt ent ,  t he c i r cui t  cour t  decl i ned t o al l ow t he j ur y " t o 

specul at e what  t he pl ai nt i f f ' s  posi t i on was"  based on t he 

st at ut or y r emedi es t hat  wer e avai l abl e.   

¶95 Second,  t he j ur y  mi ght  have been awar e t hat  At t or ney 

Megna was an exper i enced,  successf ul  Lemon Law speci al i st  and 

mi ght  have i nf er r ed i nt ent  based on hi s hi st or y of  wi nni ng Lemon 

Law sui t s.   Agai n,  t hi s i nf er ence was pr ohi bi t ed by t he c i r cui t  

cour t  bef or e t r i al .   The cour t  pr ocl ai med t hat  " how t he at t or ney 

pr act i ces .  .  .  i s  not  pr obat i ve of  i ssues i n t he 

l awsui t .  .  .  .  Ther e ar e at t or neys t hat  f ocus on Lemon Law 

                                                 
61 See Fosei d v.  St at e Bank of  Cr oss Pl ai ns,  197 

Wi s.  2d 772,  791,  541 N. W. 2d 203 ( Ct .  App.  1995)  ( quot i ng Her bst  
v.  Wuennenber g,  83 Wi s.  2d 768,  774,  266 N. W. 2d 391 ( 1978) ) .  
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l i t i gat i on.  .  .  .  That  t ype of  t est i mony and t hat  t ype of  

hi st or i cal  backgr ound i s not  appar ent l y pr obat i ve i n t hi s case. "   

¶96 Thi r d,  t he j ur y mi ght  have i nf er r ed i nt ent  f r om t he 

f act  t hat  t he compl ai nt  was dat ed November  28,  t he f i nal  day of  

t he 30- day st at ut or y r ef und per i od,  and was f i l ed t he ver y next  

day.   The compl ai nt  was si gned by one of  t he consumer ' s counsel ,  

not  by t he consumer .   An i nf er ence about  i nt ent  woul d be 

i mpr oper  f or  t wo r easons.    

¶97 That  t he compl ai nt  was dat ed November  28 cannot  

r easonabl y suppor t  an i nf er ence of  i nt ent .   The consumer ' s or  

t he at t or neys'  r eadi ness and wi l l i ngness t o f i l e a compl ai nt  

i mmedi at el y cannot  suppor t  an i nf er ence t hat  t he consumer  or  

at t or ney i nt ent i onal l y pr event ed Mer cedes- Benz f r om pr ovi di ng a 

t i mel y r ef und.   As counsel  f or  t he consumer  ar gued bef or e t r i al ,  

" t he pl ai nt i f f  had a r i ght  and hi s l awyer s had a r i ght  t o f i l e 

[ t he compl ai nt ]  t he mi nut e t hat  deadl i ne was bl own. "   

¶98 The f i l i ng of  t he compl ai nt  on November  29 cannot  

r easonabl y suppor t  an i nf er ence of  i nt ent .   The ci r cui t  cour t  

r ul ed bef or e t r i al  t hat  t est i mony r egar di ng " communi cat i ons or  

conduct  t hat  occur r ed .  .  .  af t er  November  28,  2005"  was bar r ed 

because i t  was not  pr obat i ve of  t he consumer ' s i nt ent  dur i ng t he 

30- day r ef und per i od.   Thus,  t he f i l i ng of  t he compl ai nt  on 

November  29 was not  pr oper l y consi der ed by t he j ur y. 62 

                                                 
62 Counsel  f or  t he consumer  obj ect ed t o counsel  f or  

Mer cedes- Benz r ef er r i ng t o t he November  29 f i l i ng i n hi s c l osi ng 
st at ement ;  t he obj ect i on was sust ai ned.   
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¶99 Four t h,  per haps t he j ur y i nf er r ed t he consumer ' s 

i nt ent  f r om evi dence t hat  t he consumer  i ni t i al l y  ent er t ai ned 

Mer cedes- Benz' s suggest i on t hat  he sel ect  a r epl acement  vehi c l e 

bef or e f i r ml y r equest i ng a r ef und on November  23.   Al l owi ng an 

i nf er ence t hat  a consumer  i nt ent i onal l y pr event ed t he 

manuf act ur er  f r om compl yi ng wi t h t he Lemon Law based on a 

consumer ' s negot i at i ons woul d under mi ne t he st at ut e.   The cour t s  

have hel d t hat  manuf act ur er s ar e r equi r ed t o compl y wi t h t he 30-

day r ef und per i od " r egar dl ess of  t he st at us of  negot i at i ons. " 63   

¶100 The 30- day per i od i s r i gi dl y enf or ced even when a 

consumer ' s negot i at i ons " undoubt edl y compl i cat e[ ]  t he pr ocess, "  

despi t e t he f act  t hat  i t  put s t he manuf act ur er  " i n a di f f i cul t  

posi t i on wi t h at t endant  r i sk. " 64  The consumer  coul d have 

negot i at ed up unt i l  t he deadl i ne wi t hout  sacr i f i c i ng hi s r i ght  

t o r ecover  st at ut or y r emedi es.   I n f act ,  he ceased negot i at i ons 

and made a c l ear  r equest  f or  a r ef und on November  23.   The 

consumer ' s ear l i er  negot i at i ons cannot  suppor t  a f i ndi ng t hat  

t he consumer ,  on November  28,  i nt ent i onal l y pr event ed Mer cedes-

Benz f r om pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.   

¶101 The j ur y ' s f i ndi ng t hat  on November  28 t he consumer  

i nt ent i onal l y pr event ed Mer cedes- Benz f r om compl yi ng wi t h t he 

Lemon Law was i mper mi ssi bl y specul at i ve.   The r ecor d i n t he 

pr esent  case cont ai ns no cr edi bl e evi dence of  any such 

                                                 
63 Char i t on,  238 Wi s.  2d at  32.  

64 Chur ch v.  Chr ys l er  Cor p. ,  221 Wi s.  2d 460,  468- 69,  585 
N. W. 2d 685 ( Ct .  App.  1998) .  
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i nt ent i onal  conduct  by t he consumer  or  hi s l awyer  t o bar  a 

manuf act ur er  f r om t he Lemon Law' s r emedi es.   We agr ee wi t h t he 

c i r cui t  cour t  t hat  t her e was a gap bet ween t he f act s pr esent ed 

and t he j ur y ' s ver di ct . 65  The j ur y cannot  f i l l  t hat  gap wi t h 

specul at i ve i nf er ences.     

I V 

¶102 Fi nal l y,  we must  addr ess whet her  Mer cedes- Benz i s 

ent i t l ed t o a new t r i al  because ei t her  ( 1)  i t  was not  gr ant ed an 

adj our nment  on t he mor ni ng of  t r i al  t o col l ect  non- pr i v i l eged 

document s r el at i ng t o t he t est i mony of  t he par al egal ,  one of  t he 

consumer ' s wi t nesses;  or  ( 2)  i t  was not  per mi t t ed t o cal l  

At t or ney Megna as a wi t ness.  

¶103 For  t he c i r cui t  cour t ' s  er r or  t o war r ant  r ever sal  and 

a new t r i al ,  t he er r or  must  be pr ej udi c i al .   Wi s.  St at .  § 805. 18 

( 2009- 10) .    

¶104 Wi t h r egar d t o each of  t hese i ssues we set  f or t h t he 

st andar d of  r evi ew,  t he r el evant  f act s,  and our  deci s i on.  

( 1)  

¶105 Whet her  t o gr ant  an adj our nment  i s wi t hi n t he 

di scr et i on of  t he c i r cui t  cour t . 66  We wi l l  set  asi de a c i r cui t  

                                                 
65 As expl ai ned above,  t he same r esul t  woul d necessar i l y  

f ol l ow i f  t he appr opr i at e mi ddl e bur den had been appl i ed t o 
Mer cedes' s def ense.   Thus,  r emand i s unnecessar y despi t e t he 
appl i cat i on of  t he i ncor r ect  bur den.   

66 Rechst ei ner  v.  Hazel den,  2008 WI  97,  ¶92,  313 
Wi s.  2d 542,  753 N. W. 2d 496 ( c i t i ng Rober t son- Ryan & Assocs. ,  
I nc.  v.  Pohl hammer ,  112 Wi s.  2d 583,  586- 87,  334 N. W. 2d 246 
( 1983) ) .   
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cour t ' s  deni al  of  an adj our nment  onl y i f  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on.   An er r oneous exer ci se of  

di scr et i on exi st s " ' i f  t he t r i al  cour t  f ai l ed t o exer ci se i t s 

di scr et i on or  i f  t her e was no r easonabl e basi s f or  i t s  

deci s i on. ' " 67  

¶106 Her e ar e t he f act s r el at i ng t o t he adj our nment  and t he 

t est i mony of  t he par al egal .    

¶107 On Jul y 27,  2006,  Mer cedes- Benz ser ved a subpoena 

duces t ecum on Jast r och & LaBar ge,  S. C. ,  r equest i ng access t o 

any and al l  document s r el at ed t o t he mat t er  at  i ssue.   The 

consumer  moved t o quash t he subpoena on t he gr ound t hat  t he 

r equest ed mat er i al s wer e subj ect  t o t he wor k pr oduct  doct r i ne 

and t he at t or ney- cl i ent  pr i v i l ege.   The f i r st  c i r cui t  cour t  

gr ant ed t he consumer ' s mot i on f or  a pr ot ect i ve or der  f or ecl osi ng 

t he deposi t i on of  Jast r och & LaBar ge,  S. C. ,  t he at t or neys of  

r ecor d,  and f or ecl osi ng di scover y of  document s i n t he l aw f i r m' s 

possessi on t hat  woul d be pr ot ect ed by t he at t or ney- cl i ent  

pr i v i l ege or  t he wor k pr oduct  doct r i ne. 68 

¶108 The case t hen pr oceeded as out l i ned above:   t he 

c i r cui t  cour t  gr ant ed summar y j udgment  i n f avor  of  t he consumer ,  

t he cour t  of  appeal s r ever sed and r emanded f or  t r i al  on t he 

                                                 
67 Rechst ei ner ,  313 Wi s.  2d 542,  ¶92 ( quot i ng Rober t son-

Ryan,  112 Wi s.  2d at  587) .  

68 Dur i ng t he hear i ng bef or e t he f i r st  c i r cui t  cour t ,  t he 
c i r cui t  cour t  st at ed t hat  Mer cedes- Benz coul d obt ai n mor e 
l i mi t ed di scover y f r om At t or ney Megna wi t hout  v i ol at i ng t he wor k 
pr oduct  doct r i ne or  t he at t or ney- cl i ent  pr i v i l ege.   I t  suggest ed 
t he possi bi l i t y  of  a wr i t t en i nt er r ogat or y.   
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i ssue of  t he af f i r mat i ve def ense,  and t he case was t r i ed bef or e 

a di f f er ent  c i r cui t  cour t  j udge t han t he j udge who quashed t he 

subpoena.   

¶109 The ci r cui t  cour t  conduct ed a pr et r i al  conf er ence on 

Oct ober  27,  2008,  and schedul ed t r i al  f or  Mar ch 17,  2009.   On 

Januar y 29,  2009,  t he consumer  submi t t ed a t wo- page af f i davi t  of  

t he par al egal ,  Nancy Hasel wood,  descr i bi ng t he November  28 

conver sat i on she had wi t h Messi ng.    

¶110 On t he f i r st  mor ni ng of  t r i al ,  t he c i r cui t  cour t  

deci ded a number  of  mot i ons i n l i mi ne,  i ncl udi ng Mer cedes- Benz' s 

ar gument  t hat  al l owi ng t he consumer  t o cal l  t he par al egal  t o 

t est i f y woul d const i t ut e " t r i al  by ambush"  because Mer cedes- Benz 

had not  conduct ed di scover y r el evant  t o her  t est i mony or  deposed 

her .    

¶111 The ci r cui t  cour t  out l i ned t he hi st or y of  t he 

l i t i gat i on and f ound t hat  Mer cedes- Benz shoul d have moved t o 

r eopen di scover y at  some poi nt  dur i ng t he 11 mont hs bet ween t he 

r emand f r om t he cour t  of  appeal s and t he f i r s t  day of  t r i al .   

The ci r cui t  cour t  expl ai ned t hat  t he af f i davi t ,  whi ch was 

pr ovi ded mor e t han one mont h bef or e t r i al ,  pr ovi ded not i ce t o 

Mer cedes- Benz of  t he l i mi t ed cont ent  of  her  t est i mony.   The 

ci r cui t  cour t  al so obser ved t hat  t he par al egal ' s  t est i mony woul d 

not  i nvol ve any pr i v i l eged mat t er s and t hat  al l owi ng her  t o 

t est i f y woul d not  conf l i c t  wi t h t he ear l i er  c i r cui t  cour t ' s  

deci s i on t o quash Mer cedes- Benz' s subpoena.   The ci r cui t  cour t  

det er mi ned t hat  t her e was no sur pr i se and t hat  " t r i al  by ambush"  

was " an over st at ement  and an exagger at i on"  of  what  had occur r ed.    
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¶112 Mer cedes- Benz' s br i ef  ar gues t hat  i t s hands wer e t i ed 

by t he c i r cui t  cour t ' s  i ni t i al  deci s i on t o quash i t s subpoena.   

We not e,  however ,  t hat  t he c i r cui t  cour t ' s  or der  di d not  

r est r i ct  al l  di scover y.   I t  quashed t he over l y br oad subpoena.   

The ci r cui t  cour t  advi sed Mer cedes- Benz t hat  t her e wer e ot her  

r out es t o get  t he non- pr i v i l eged i nf or mat i on and t hat  i t  coul d 

have at t empt ed t o obt ai n mor e t ai l or ed di scover y.   I ndeed t he 

consumer  of f er ed document s bef or e t r i al ,  whi ch Mer cedes- Benz 

r ef used. 69  

¶113 The ci r cui t  cour t ' s  deni al  of  Mer cedes- Benz' s r equest  

f or  an adj our nment  was not  an er r oneous exer ci se of  di scr et i on.   

The ci r cui t  cour t  car ef ul l y consi der ed t he hi st or y of  t he 

l i t i gat i on.   I t  f ound t hat  Mer cedes- Benz had oppor t uni t i es 

bet ween t he t i me when t he case was r emanded and t he mor ni ng of  

t r i al  t o f i l e a mot i on aski ng t he cour t  " t o modi f y t he 

schedul i ng or der  or  pr et r i al  or der  or  t o per mi t  f ur t her  

di scover y. "   The ci r cui t  cour t  r easonabl y det er mi ned t hat  an 

adj our nment  was not  war r ant ed on t he basi s of  t he f act s on 

r ecor d.   Ther e was no er r oneous exer ci se of  di scr et i on.        

                                                 
69 At t or ney Megna wr ot e a l et t er  dat ed Januar y 28,  2009,  t o 

At t or ney Wel l s ( counsel  f or  Mer cedes- Benz)  of f er i ng t o pr ovi de 
document s t hat  r el at ed t o t he par al egal ' s t est i mony,  but  
At t or ney Wel l s decl i ned t he of f er ,  decl ar i ng i t  t o be sel f -
ser vi ng and st r at egi c.   I n r esponse t o At t or ney Megna' s mot i ons 
i n l i mi ne,  At t or ney Wel l s ar gued t hat  At t or ney Megna shoul d 
ei t her  wai ve t he at t or ney- cl i ent  pr i v i l ege and wor k pr oduct  
doct r i ne ent i r el y or  be pr ecl uded f r om pr esent i ng evi dence t hat  
t he consumer  and At t or ney Megna act ed i n good f ai t h.   I n hi s 
r epl y t o t he def endant ' s r esponse,  At t or ney Megna ar gued t hat  
t her e was no l egal  suppor t  f or  At t or ney Wel l s ' s ar gument .  
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( 2)  

¶114 The ci r cui t  cour t  concl uded t hat  " t her e i s not  

pr obat i ve val ue t o cal l i ng At t or ney Megna or  ot her  at t or neys 

f r om t he of f i ce of  Jast r och & LaBar ge r el at i ve t o t he mer i t s of  

t he i ssues i n t hi s case. "    

¶115 Wi t h r egar d t o t he c i r cui t  cour t ' s  r ul i ng denyi ng 

Mer cedes- Benz per mi ssi on t o cal l  At t or ney Megna as a wi t ness,  

t he st andar d f or  r evi ew of  t hi s r ul i ng i s whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on.   " A c i r cui t  cour t  

has br oad di scr et i on i n det er mi ni ng t he r el evance and 

admi ssi bi l i t y  of  pr of f er ed evi dence. " 70  We wi l l  sust ai n t hi s 

exer ci se of  di scr et i on i f  we concl ude t hat  " t he c i r cui t  cour t  

exami ned t he r el evant  f act s;  appl i ed a pr oper  st andar d of  l aw;  

and usi ng a demonst r at i ve r at i onal  pr ocess,  r eached a concl usi on 

t hat  a r easonabl e j udge coul d r each. " 71 

¶116 Counsel ' s ar gument s at  t he hear i ng on t he day of  t r i al  

on Mer cedes- Benz' s mot i on r egar di ng At t or ney Megna wer e ver y 

br i ef .   Mer cedes- Benz di d not  make a c l ear  ar gument  r egar di ng 

t he pr obat i ve val ue of  At t or ney Megna' s pot ent i al  t est i mony.   

I nst ead,  Mer cedes- Benz ar gued t hat  t he f i r st  c i r cui t  cour t ' s 

pr ot ect i ve or der  had pr event ed i t  f r om doi ng any di scover y on 

At t or ney Megna.   The consumer  appear ed t o ar gue t hat  At t or ney 

Megna' s t est i mony about  t he November  28 t el ephone cal l  i s  of  no 

                                                 
70 St at e v.  Br echt ,  143 Wi s.  2d 297,  320,  421 N. W. 2d 96 

( 1988) .  

71 St at e v.  Sul l i van,  216 Wi s.  2d 768,  780- 81,  576 N. W. 2d 30 
( 1998) .  
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i mpor t  because i t  i s  undi sput ed t hat  Messi ng l ef t  no r et ur n 

number  and i ndi cat ed no ur gency.         

¶117 I n i t s br i ef  t o t hi s cour t ,  Mer cedes- Benz ar gues t hat  

t her e was pr obat i ve val ue t o At t or ney Megna' s t est i mony 

r egar di ng whet her  he act ual l y r ecei ved Messi ng' s message on 

November  28 and whet her  he was act ual l y t oo busy t o r et ur n t he 

phone cal l .   Mer cedes- Benz asser t s t hat  At t or ney Megna' s conduct  

i s r el evant  t o pr ovi ng i nt ent i onal  obst r uct i on.   Mer cedes- Benz 

r easons t hat  i f  At t or ney Megna was avai l abl e on November  28 t o 

t al k wi t h Messi ng but  di d not  do so because t he st andar d of f i ce 

pr ocedur e was t o demand a f axed wr i t t en r equest  f r om t he 

manuf act ur er ,  t he j ur y coul d i nf er  i nt ent i onal  obst r uct i on f r om 

t hese f act s coupl ed wi t h At t or ney Megna' s knowl edge t hat  

November  28 was t he l ast  day f or  t he r ef und.   Mer cedes- Benz di d 

not  make t hi s ki nd of  st at ement  about  t he pot ent i al  pr obat i ve 

val ue of  At t or ney Megna' s t est i mony t o t he c i r cui t  cour t .  

¶118 The consumer ' s br i ef  ar gues t hat  i t  was undi sput ed 

t hat  At t or ney Megna coul d not  r et ur n t he cal l  because Messi ng 

l ef t  no r et ur n number ;  t hat  Messi ng l ef t  no message wi t h 

At t or ney Megna' s of f i ce seeki ng i nf or mat i on about  t he consumer ;  

and t hat  Messi ng expr essed no ur gency t hat  hi s cal l  be r et ur ned 

and sai d t hat  he mer el y sought  t o " chat . "    

¶119 The ci r cui t  cour t  expl ai ned t hat  t he r ecor d r ef l ect ed 

no " communi cat i ons done per t i nent l y bet ween t he at t or ney and 

Mer cedes- Benz. "   Thus,  t he c i r cui t  cour t  concl uded t hat  " t hat  

t her e i s not  pr obat i ve val ue t o cal l i ng At t or ney Megna. "   Wi t h 
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r egar d t o At t or ney Megna' s conver sat i ons wi t h t he consumer ,  

t hese conver sat i ons woul d be pr i v i l eged.      

¶120 Based on t he ar gument s at  t r i al ,  t he c i r cui t  cour t ' s 

deci s i on denyi ng Mer cedes- Benz r equest  t o cal l  At t or ney Megna as 

a wi t ness was not  an er r oneous exer ci se of  di scr et i on.   The 

ci r cui t  cour t  exami ned t he r el evant  f act s and appl i ed a pr oper  

st andar d of  l aw,  whi ch was t o assess whet her  At t or ney Megna' s 

t est i mony woul d have pr obat i ve val ue. 72  Consi der i ng t hat  

Mer cedes- Benz di d not  pr esent  t he c i r cui t  cour t  wi t h a c l ear  

ar gument  why At t or ney Megna' s t est i mony woul d have pr obat i ve 

val ue,  we concl ude t hat  t he c i r cui t  cour t ' s  deci s i on t hat  

At t or ney Megna' s t est i mony woul d not  be pr obat i ve because he had 

                                                 
72 See Wi s.  St at .  § 904. 01 ( 2009- 10)  ( " ' Rel evant  evi dence'  

means evi dence havi ng any t endency t o make t he exi st ence of  any 
f act  t hat  i s  of  consequence t o t he det er mi nat i on of  t he act i on 
mor e pr obabl e or  l ess pr obabl e t han i t  woul d be wi t hout  t he 
evi dence. " ) .   

Thi s cour t  has not ed t hat  " [ t ] he det er mi nat i on of  r el evancy 
can never  be an exact  sci ence because i t  necessar i l y  i nvol ves 
t he t r i al  cour t ' s  consi der ed j udgment  whet her  a par t i cul ar  pi ece 
of  evi dence t ends t o est abl i sh a f act  of  consequence i n a gi ven 
set  of  c i r cumst ances.   The i ssue of  r el evancy ' must  be 
det er mi ned by t he t r i al  j udge i n v i ew of  hi s or  her  exper i ence,  
j udgment  and knowl edge of  human mot i vat i on and conduct . ' "   St at e 
v.  Phar r ,  115 Wi s.  2d 334,  344,  340 N. W. 2d 498 ( 1983)  ( quot i ng 
Uni t ed St at es v.  Wi l l i ams,  545 F. 2d 47,  50 ( 8t h Ci r .  1976) ) .  
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no conver sat i ons wi t h t he consumer  or  Mer cedes- Benz on November  

28 was one t hat  a r easonabl e c i r cui t  cour t  coul d r each. 73   

*  *  *  *  

¶121 I n concl usi on,  we hol d t hat  a manuf act ur er  has an 

af f i r mat i ve def ense t o avoi d Lemon Law penal t i es i f  i t  pr oves 

t hat  t he consumer  i nt ent i onal l y pr event ed t he manuf act ur er  f r om 

pr ovi di ng a r ef und wi t hi n t he 30- day st at ut or y per i od.   I t  i s  

not  suf f i c i ent  t o ar gue t hat  a consumer  was unr easonabl e or  

car el ess i n r espondi ng t o a manuf act ur er ' s r equest s f or  

addi t i onal  i nf or mat i on.   We al so hol d t hat  a manuf act ur er  must  

pr ove i t s af f i r mat i ve def ense by t he mi ddl e bur den of  pr oof .   

Our  f i r st  t wo hol di ngs ar e st r ongl y mot i vat ed by t he pur pose of  

t he Lemon Law,  whi ch i s t o encour age manuf act ur er s t o pr ovi de 

pr ompt ,  hassl e- f r ee r ef unds t o consumer s whose vehi c l es t ur n out  

t o be l emons.   The i mbal ance of  power  bet ween manuf act ur er s and 

                                                 
73 As we have expl ai ned,  Mer cedes- Benz made no speci f i c 

ar gument  t o t he c i r cui t  cour t  on t he mor ni ng of  t r i al  r egar di ng 
t he pot ent i al  pr obat i ve val ue of  At t or ney Megna' s t est i mony.   
Al t hough Mer cedes- Benz ar gued t hat  i t  coul d not  make a pr oper  
of f er  of  pr oof  because i t  had been deni ed di scover y r egar di ng 
At t or ney Megna,  Mer cedes- Benz coul d have pr ovi ded a mor e 
t hor ough expl anat i on t o t he c i r cui t  cour t  of  t he pot ent i al  
pr obat i ve val ue of  At t or ney Megna' s t est i mony.   

Regar di ng t he i mpor t ance of  such of f er s of  pr oof ,  Pr of essor  
Dani el  Bl i nka not es:   " [ T] he of f er  ser ves t o educat e t he t r i al  
j udge about  what  t he evi dence i s,  what  i t  i s  bei ng used t o show,  
and why i t  i s  admi ssi bl e under  t he r ul es of  ev i dence.   Tr i al  
j udges have nei t her  t i me nor  oppor t uni t y t o i mmer se t hemsel ves 
as deepl y i nt o a case as t he t r i al  l awyer s who ar e r esponsi bl e 
f or  pr esent i ng i t .   The of f er ,  t hen,  may pr ovi de t he j udge wi t h 
t he per spect i ve and backgr ound necessar y t o make an i nf or med 
deci s i on on admi ssi bi l i t y . "   Dani el  D.  Bl i nka,  7 Wi sconsi n 
Pr act i ce Ser i es:   Wi sconsi n Evi dence § 103. 4 ( 3d ed.  2008) .  
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consumer s makes consumer s par t i cul ar l y vul ner abl e,  and we 

i nt er pr et  t he Lemon Law i n a manner  t hat  count er act s r at her  t han 

exacer bat es t hi s l egi s l at i ve concer n.    

¶122 We uphol d t he c i r cui t  cour t ' s  deci s i on t o gr ant  t he 

consumer ' s mot i on f or  a di r ect ed ver di ct .   Ther e was no cr edi bl e 

evi dence t o suppor t  t he j ur y ' s ver di ct ,  even under  t he or di nar y 

bur den of  pr oof  t hat  was i ncor r ect l y appl i ed at  t r i al .   We al so 

hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on by denyi ng Mer cedes- Benz' s r equest  f or  an adj our nment  

on t he mor ni ng of  t r i al  or  by denyi ng Mer cedes- Benz t he 

oppor t uni t y t o cal l  At t or ney Megna t o t est i f y.  

¶123 For  t he r easons st at ed,  we af f i r m t he ci r cui t  cour t ' s  

j udgment  and or der .   

By the Court.—The j udgment  and or der  of  t he c i r cui t  cour t  

ar e af f i r med.  
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¶124 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part; 

dissenting in part).   I  concur  wi t h t he maj or i t y opi ni on' s 

concl usi on t hat  i t  i s  t he mi ddl e bur den of  pr oof  t hat  appl i es t o 

Mer cedes- Benz USA,  LLC' s af f i r mat i ve def ense t hat  Mar co A.  

Mar quez di d not  act  i n good f ai t h as Mer cedes- Benz at t empt ed t o 

pr ovi de a st at ut or y r ef und t o hi m on November  28,  2005. 1  I  al so 

concur  wi t h t he maj or i t y opi ni on' s concl usi on t hat  t he c i r cui t  

cour t  di d not  er r oneousl y exer c i se i t s di scr et i on i n denyi ng 

adj our nment  of  t he t r i al  as Mer cedes- Benz had r equest ed. 2  

However ,  I  wr i t e i n di ssent  because t her e i s cr edi bl e evi dence 

t o sust ai n t he j ur y ' s f i ndi ng t hat  Mar quez di d not  act  i n good 

f ai t h i n hi s deal i ngs wi t h Mer cedes- Benz on November  28,  2005,  

whi ch i s t he onl y quest i on t he j ur y was asked.   Ther ef or e,  whi l e 

I  woul d have sust ai ned t he j ur y ' s ver di ct  had t he mi ddl e bur den 

of  pr oof  been appl i ed,  because i t  was not ,  I  woul d r ever se t he 

ci r cui t  cour t ' s  deci s i on and r emand t he mat t er  f or  a new t r i al  

wher e t he mi ddl e bur den of  pr oof  woul d be appl i ed t o Mer cedes-

Benz' s af f i r mat i ve def ense.  

I .   BACKGROUND3 

¶125 Thi s case ar i ses f r om Mar quez' s pur chase of  a new 

Mer cedes- Benz E- ser i es aut omobi l e t hat  t ur ned out  t o be a l emon.   

                                                 
1 Maj or i t y op. ,  ¶10.  

2 I d.   

3 The f act s i n t hi s i nt r oduct or y nar r at i on ar e t aken f r om 
t he j ur y t r i al  t est i mony of  Wade Messi ng,  t he Mer cedes- Benz 
r epr esent at i ve who deal t  wi t h Mar quez,  on November  28,  2005,  and 
f r om Mar quez' s compl ai nt ,  s i gned by Mar quez' s at t or neys on 
November  28,  2005.   
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When Mer cedes- Benz coul d not  f i x  t he pr obl ems t hat  t he car  

exhi bi t ed,  Mar quez exer ci sed hi s r i ght s under  Wi s.  St at .  

§ 218. 0171,  commonl y known as Wi sconsi n' s Lemon Law.   He di d so 

by r et ai ni ng a l awyer ,  Vi ncent  P.  Megna,  who sent  Mer cedes- Benz 

a document  ent i t l ed " Mot or  Vehi cl e Lemon Law Not i ce"  and " Demand 

f or  r el i ef  under  s.  218. 0171( 2) ( b) "  t hat  r equest ed a st at ut or y  

r ef und.  

¶126 Mer cedes- Benz r ecei ved t he not i ce on Oct ober  28,  2005.   

At  t hat  t i me,  Mer cedes- Benz had acknowl edged t hat  t he E- ser i es 

aut omobi l e coul d not  be r epai r ed t o Mar quez' s sat i sf act i on,  and 

t he sal es r epr esent at i ve was di scussi ng Mar quez' s r equest  t o be 

pr ovi ded anot her  new Mer cedes- Benz.   As t he conver sat i ons 

bet ween t he par t i es cont i nued subsequent  t o Oct ober  28,  2005,  

Mar quez deci ded t hat  he di d not  want  anot her  E- ser i es 

aut omobi l e.   I nst ead,  he asked t o be pl aced i n a 2007 S- ser i es 

Mer cedes- Benz.   However ,  because t he 2007 S- ser i es aut omobi l es 

had not  yet  been r el eased t o deal er s,  t her e woul d have been a 

wai t  of  sever al  mont hs t o get  t he vehi c l e he want ed.    

¶127 Mer cedes- Benz was wi l l i ng t o do as Mar quez asked and 

obt ai n a 2007 S- ser i es aut omobi l e f or  hi m,  but  on Wednesday,  

November  23,  2005,  Mar quez deci ded t hat  due t o t he wai t  f or  a 

2007 S- ser i es vehi c l e,  he pr ef er r ed t o obt ai n t he st at ut or y 

r ef und t hat  he had r equest ed i n t he Oct ober  28,  2005,  not i ce hi s 

at t or ney sent .   Wade Messi ng,  t he Mer cedes- Benz r epr esent at i ve 

who was handl i ng t hi s mat t er ,  t est i f i ed t hat  on November  23,  

2005,  Mar quez t ol d hi m t hat  he had deci ded on a r ef und r at her  
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t han anot her  new Mer cedes- Benz.   Messi ng t ol d Mar quez t hat  he 

woul d be back i n t ouch t o f i nal i ze payment .    

¶128 November  23,  2005,  was t he Wednesday bef or e 

Thanksgi v i ng.   Messi ng was out  of  t he of f i ce on Fr i day,  

November  24,  f or  t he Thanksgi v i ng br eak,  so he cal l ed Mar quez i n 

t he mor ni ng on Monday,  November  28,  2005.   When Messi ng 

t el ephoned Mar quez,  Messi ng al r eady had dr i ven t o Wi sconsi n f r om 

hi s Chi cago of f i ce;  r et r i eved Mar quez' s f i l e f r om Concour s 

Mot or s,  I nc. ,  t he l ocal  deal er shi p f r om whi ch Mar quez pur chased 

hi s car ;  made ar r angement s wi t h Concour s Mot or s t o cut  checks on 

November  28 t o bot h Mar quez and t he Waukesha St at e Bank,  wher e 

Mar quez had hi s car  l oan;  and cal l ed t he bank t o at t empt  t o 

l ear n what  amount  was due t o i t .    

¶129 Messi ng t est i f i ed t hat  when he spoke wi t h a 

r epr esent at i ve of  Waukesha St at e Bank t o obt ai n t he aut o l oan 

payout  f i gur e,  t he bank' s l oan depar t ment  r ef used t o gi ve hi m 

t he amount  needed t o pay of f  Mar quez' s l oan on t he E- ser i es 

Mer cedes- Benz.   He sai d t hat  he was t ol d t o have Mar quez cal l  

t he bank and aut hor i ze r el ease of  t he necessar y i nf or mat i on.    

¶130 Messi ng al so t est i f i ed t hat  when he cal l ed Mar quez,  he 

t ol d Mar quez t hat  t he bank needed t o hear  f r om hi m because i t  

had r ef used t o pr ovi de Messi ng wi t h t he l oan payout  amount  t hat  

Messi ng needed i n or der  t o f i nal i ze payment s t o t he bank and t o 

Mar quez.   Mar quez sai d t hat  he woul d cont act  t he bank and cal l  

Messi ng back.   However ,  Mar quez di d not  cal l  t he bank t o 

aut hor i ze i t  t o r el ease payout  i nf or mat i on t o Messi ng and he di d 

not  cal l  Messi ng back,  as he pr omi sed t hat  he woul d.   Al so,  
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Mar quez di d not  t el l  Messi ng t hat  he had gi ven John Gr ay,  

Mar quez' s l oan of f i cer  at  t he bank,  per mi ssi on t o r el ease t he 

payout  f i gur e f or  hi s aut o l oan.    

¶131 Lat er  i n t he day,  when Messi ng had not  hear d f r om 

Mar quez,  he cal l ed At t or ney Megna' s of f i ce t o ask At t or ney Megna 

t o cal l  Mar quez.   Messi ng hoped t hat  At t or ney Megna woul d get  

Mar quez t o cal l  t he bank so Messi ng coul d get  t he i nf or mat i on he 

needed.   At t or ney Megna was unavai l abl e.   The par al egal  who t ook 

t he cal l  di d not  t el l  Messi ng t hat  At t or ney Megna' s of f i ce had 

t he payout  number  f r om t he bank,  al t hough she di d not e t hat  

Messi ng was cal l i ng on behal f  of  Mer cedes- Benz.   I nst ead,  she 

t ol d Messi ng t hat  i f  he needed somet hi ng f r om At t or ney Megna,  i t  

was of f i ce pol i cy t hat  Messi ng put  hi s r equest  i n wr i t i ng.    

¶132 November  28,  2005,  was t wo busi ness days af t er  Mar quez 

deci ded on November  23,  2005,  t o el ect  a r ef und r at her  t han t he 

r epl acement  vehi c l e t hat  he had been di scussi ng wi t h t he 

deal er ' s sal es r epr esent at i ve.   November  28,  2005,  al so was t he 

l ast  day on whi ch Mer cedes- Benz coul d f ul f i l l  i t s  st at ut or y 30-

day obl i gat i on t o pay t he bank t hat  hel d t he l oan and al so pay 

Mar quez t he r ef und t o whi ch he was due.    

¶133 November  28,  2005,  was al so t he dat e on whi ch At t or ney 

Megna' s of f i ce s i gned t he summons and compl ai nt  t hat  commenced 

t hi s act i on.   The compl ai nt ,  whi ch was t r i al  exhi bi t  A- 2,  

al l eges t hat  Mer cedes- Benz " f ai l ed or  r ef used t o pr ovi de t he 

r el i ef  pr ovi ded f or  by t he Lemon Law. " 4  Based on t he al l eged 

vi ol at i on,  Mar quez r equest ed " t wi ce t he amount  of  al l  pecuni ar y 

                                                 
4 Compl ai nt ,  ¶10.   
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l osses i ncur r ed her et of or e or  her eaf t er . " 5  The compl ai nt  was 

pr epar ed by Mar quez' s l awyer s bef or e Mer cedes- Benz had f ai l ed t o 

compl y wi t h i t s st at ut or y obl i gat i on.   The compl ai nt  was f i l ed 

on November  29,  2005.  

¶134 At  t he concl usi on of  t he t r i al ,  t he j ur y r et ur ned a 

ver di ct  f avor abl e t o Mer cedes- Benz.   Mar quez had moved f or  a 

di r ect ed ver di ct  bef or e t he case was sent  t o t he j ur y,  and he 

r enewed t hat  mot i on af t er  t he j ur y ver di ct .   I n hi s mot i ons 

af t er  ver di ct ,  Mar quez al so r equest ed t hat  t he c i r cui t  cour t  

change t he answer  t o Speci al  Ver di ct  Quest i on 1 f r om " yes"  t o 

" no. "   Speci al  Ver di ct  Quest i on 1 st at ed:   " On November  28,  

2005,  di d Mar co Mar quez f ai l  t o act  i n good f ai t h i n hi s  

deal i ngs wi t h Mer cedes- Benz?"   The ci r cui t  cour t  gr ant ed bot h of  

Mar quez' s mot i ons af t er  ver di ct  and awar ded hi m $482, 661. 66. 6  

Mer cedes- Benz appeal ed and t he cour t  of  appeal s cer t i f i ed t he 

appeal .  

I I .   DI SCUSSI ON 

A.   St andar d of  Revi ew 

¶135 On appeal ,  we r evi ew t he r ecor d t o det er mi ne whet her  

t her e i s any cr edi bl e evi dence f r om whi ch t he j ur y coul d have 

answer ed " yes"  when asked,  " On November  28,  2005,  di d Mar co 

Mar quez f ai l  t o act  i n good f ai t h i n hi s deal i ngs wi t h Mer cedes-

Benz?"   See D' Huyvet t er  v.  A. O.  Smi t h Har vest or e Pr ods. ,  164 

Wi s.  2d 306,  320,  475 N. W. 2d 587 ( Ct .  App.  1991) .   Whet her  t her e 

i s any cr edi bl e evi dence t o suppor t  a j ur y ' s ver di ct  i s  a 

                                                 
5 I d. ,  pr ayer  f or  r el i ef .  

6 Fi nal  Judgment .  
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quest i on of  l aw subj ect  t o our  i ndependent  r evi ew;  however ,  we 

benef i t  f r om t he ci r cui t  cour t ' s  di scussi on.   See St at e v.  

Poel l i nger ,  153 Wi s.  2d 493,  501,  451 N. W. 2d 752 ( 1990) .    

B.   Suf f i c i ency of  t he Evi dence 

¶136 A mot i on f or  a di r ect ed ver di ct  and a mot i on t o change 

t he answer  t o a quest i on i n a ver di ct  t est  t he suf f i c i ency of  

t he evi dence t o suppor t  t he j ur y ' s ver di ct .   D' Huyvet t er ,  164 

Wi s.  2d at  320;  Wi s.  St at .  § 805. 14( 1)  & ( 5) ( c) .   The met hod f or  

r evi ew of  t he suf f i c i ency of  evi dence i s set  out  i n § 805. 14( 1) :  

Test  of  Suf f i c i ency of  Evi dence.   No mot i on 
chal l engi ng t he suf f i c i ency of  t he evi dence as a 
mat t er  of  l aw t o suppor t  a ver di ct ,  or  an answer  i n a 
ver di ct ,  shal l  be gr ant ed unl ess t he cour t  i s 
sat i sf i ed t hat ,  consi der i ng al l  cr edi bl e evi dence and 
r easonabl e i nf er ences t her ef r om i n t he l i ght  most  
f avor abl e t o t he par t y agai nst  whom t he mot i on i s 
made,  t her e i s  no cr edi bl e evi dence t o sust ai n a 
f i ndi ng i n f avor  of  such par t y.  

¶137 Accor di ngl y,  when a j ur y i s t he t r i er  of  f act ,  i t s  

det er mi nat i on wher e f act s ar e di sput ed i s not  t o be set  asi de i f  

t her e i s any cr edi bl e evi dence t o suppor t  t he ver di ct . 7  Mi l l oni g 

                                                 
7 Ther e ar e a f ew cases t hat  opi ne t hat  because a c i r cui t  

cour t  i s  bet t er  posi t i oned t o deci de t he wei ght  and r el evancy of  
t est i mony,  we shoul d gi ve " subst ant i al  def er ence t o t he t r i al  
cour t ' s  bet t er  abi l i t y  t o assess t he evi dence. "   See,  e. g. ,  
James v.  Hei nt z,  165 Wi s.  2d 572,  577,  478 N. W. 2d 31 ( Ct .  App.  
1991) ;  Tr ogun v.  Fr ucht man,  58 Wi s.  2d 569,  585,  207 N. W. 2d 297 
( 1973) .   However ,  t hose cases i n t he f i nal  anal ysi s r el y on t he 
concl usi on t hat  t her e was cr edi bl e evi dence t o suppor t  t he 
nonmovi ng par t y ' s posi t i on,  see James,  165 Wi s.  2d at  577,  or  
t hat  t her e was not  such cr edi bl e evi dence,  see Tr ogun,  58 
Wi s.  2d at  589.   They do not  gi ve t he c i r cui t  cour t  t he opt i on 
of  di smi ssi ng a nonmovi ng par t y ' s case when t her e i s any 
cr edi bl e evi dence t o suppor t  i t .   Rat her ,  " [ a]  gr eat  deal  of  
cr edence i s gi ven t o t he j ur y ' s det er mi nat i ons. "   Hel mbr echt  v.  
St .  Paul  I ns.  Co. ,  122 Wi s.  2d 94,  110,  362 N. W. 2d 118 ( 1985) .   
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v.  Bakken,  112 Wi s.  2d 445,  449,  334 N. W. 2d 80 ( 1983) ;  Gi ese v.  

Mont gomer y War d,  I nc. ,  111 Wi s.  2d 392,  408,  331 N. W. 2d 585 

( 1983) ;  May v.  Skel l ey Oi l  Co. ,  83 Wi s.  2d 30,  35,  264 N. W. 2d 

574 ( 1978) .   St at ed ot her wi se,  a di r ect ed ver di ct  may be gr ant ed 

onl y when t he evi dence i s so c l ear  and convi nci ng t hat  no 

r easonabl e j ur y coul d f i nd f or  t he nonmovi ng par t y.   Mi l l oni g,  

112 Wi s.  2d at  451.    

¶138 The cr edi bi l i t y  of  wi t nesses and t he wei ght  t o be 

gi ven t hei r  t est i mony ar e t he pr ovi nce of  t he j ur y,  and when 

mor e t han one r easonabl e i nf er ence may be dr awn f r om t he 

t est i mony,  i nf er ences t hat  suppor t  t he j ur y ' s ver di ct  must  be 

sust ai ned.   Roach v.  Keane,  73 Wi s.  2d 524,  536,  243 N. W. 2d 508 

( 1976) .   Fur t her mor e,  i t  i s  l ong set t l ed l aw t hat  a c i r cui t  

cour t  has no aut hor i t y t o change a j ur y ' s answer  t o a speci al  

ver di ct  quest i on:  

I f  t her e i s any cr edi bl e evi dence whi ch,  under  any 
r easonabl e v i ew f ai r l y admi t s of  an i nf er ence t hat  
suppor t s t he j ur y ' s f i ndi ng,  t he t r i al  cour t  has no 
aut hor i t y t o change t he j ur y ' s answer .   Onl y i f  t he 
r ecor d i s devoi d of  evi dence t hat  woul d sust ai n t he 
ver di ct ,  or  i f  t he evi dence wer e i ncr edi bl e,  i s  i t  
wi t hi n t he pr er ogat i ve of  t he t r i al  cour t  t o 
subst i t ut e i t s vi ew of  t he evi dence f or  t hat  of  t he 
j ur y.  

Mai chl e v.  Jonovi c,  69 Wi s.  2d 622,  626,  230 N. W. 2d 789 ( 1975)  

( c i t i ng Lueck v.  Janesvi l l e,  57 Wi s.  2d 254,  262,  204 N. W. 2d 6 

( 1973) ;  Longvi l l e v.  Leusman,  48 Wi s.  2d 251,  255,  179 N. W. 2d 

823 ( 1970) ;  Lehman v.  Sent r y I ns.  Co. ,  35 Wi s.  2d 96,  98,  150 

N. W. 2d 333 ( 1967) ) .   Mor eover ,  i t  i s  t hi s cour t ' s  dut y t o sear ch 

f or  cr edi bl e evi dence t o sust ai n t he j ur y ' s ver di ct .   Meur er  v.  
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I TT Gen.  Cont r ol s,  90 Wi s.  2d 438,  450- 51,  280 N. W. 2d 156 

( 1979) .   

C.   Cr edi bl e Evi dence 

¶139 I n or der  t o compl y wi t h i t s st at ut or y obl i gat i ons 

under  Wi s.  St at .  § 218. 0171,  Mer cedes- Benz had t o pr ovi de a 

r ef und or  a r epl acement  vehi c l e,  at  Mar quez' s choi ce,  wi t hi n 30 

days of  i t s  r ecei pt  of  t he Mot or  Vehi c l e Lemon Law Not i ce.   

Fur t her mor e,  because t her e was an out st andi ng l oan,  t he l oan 

al so had t o be pai d of f  wi t h a separ at e check t o Waukesha St at e 

Bank wi t hi n 30 days of  Mer cedes- Benz' s r ecei pt  of  Mar quez' s 

not i ce.   Mar quez v.  Mer cedes- Benz USA,  LLC,  2008 WI  App 70,  ¶10,  

312 Wi s.  2d 210,  751 N. W. 2d 859. 8  Gi v i ng Mar quez a t wo- par t y 

check made out  t o hi m and t o t he bank woul d not  have sat i sf i ed 

Mer cedes- Benz' s obl i gat i ons under  § 218. 0171.   I d.    

¶140 The cour t  of  appeal s expl ai ned t hat  a per son who 

pur chases an aut omobi l e t hat  t ur ns out  t o be a l emon has a dut y 

t o act  i n good f ai t h when t he manuf act ur er  at t empt s t o pr ovi de a 

r ef und.   I d. ,  ¶3 ( concl udi ng t hat  i f  Mar quez " i nt ent i onal l y 

t hwar t ed [ Mer cedes- Benz' s]  at t empt  t o make a r ef und by f ai l i ng 

                                                 
8 Thi s i s t he second t i me t hat  t he c i r cui t  cour t  has 

decl ar ed t hat  Mar quez pr evai l ed i n hi s l awsui t  agai nst  Mer cedes-
Benz.   The f i r st  t i me ar ound,  t he c i r cui t  cour t  gr ant ed summar y 
j udgment  t o Mar quez on hi s c l ai m t hat  Mer cedes- Benz vi ol at ed i t s 
obl i gat i ons under  Wi sconsi n' s Lemon Law.   The summar y j udgment  
was r ever sed by t he cour t  of  appeal s when t he cour t  concl uded 
t hat  t her e wer e mat er i al  i ssues of  f act  i n r egar d t o whet her  
Mar quez pr oceeded i n good f ai t h i n hi s deal i ngs wi t h Mer cedes-
Benz at  t he t i me of  Mer cedes- Benz' s at t empt ed payout .   Mar quez 
v.  Mer cedes- Benz USA,  LLC,  2008 WI  App 70,  ¶24,  312 Wi s.  2d 210,  
751 N. W. 2d 859.   



No.   2010AP826. pdr  

 

9 
 

t o pr ovi de necessar y i nf or mat i on about  t he consumer ' s aut o 

l oan, "  he di d not  act  i n good f ai t h) .    

¶141 At  t r i al ,  i n accor d wi t h t he cour t  of  appeal s 

deci s i on,  Mer cedes- Benz' s af f i r mat i ve def ense was based on t he 

asser t i on t hat  on November  28,  when i t  at t empt ed t o pr ovi de a 

r ef und t o Mar quez,  Mar quez di d not  act  i n good f ai t h because he 

f ai l ed t o cal l  t he bank so t hat  Mer cedes- Benz coul d access bank 

i nf or mat i on t hat  Mer cedes- Benz needed t o make t he r ef und.   

Ther ef or e,  t he t est i mony r egar di ng Messi ng' s at t empt s t o obt ai n 

a payout  f i gur e on what  Mar quez owed t o t he bank on November  28,  

2005,  i s cr i t i cal  t o under st andi ng t he j ur y ' s ver di ct .    

¶142 Messi ng expl ai ned what  occur r ed dur i ng hi s at t empt s t o 

det er mi ne what  was needed t o pay of f  Mar quez' s bank l oan on 

November  28,  2005:  

Q.  And when you cont act ed t he bank,  what  di d you 
t el l  t he per son t hat  you spoke wi t h? 

A.  I  t ol d t he per son——I  i dent i f i ed mysel f  as an 
empl oyee of  Mer cedes- Benz USA and t hat  one of  
t hei r  cust omer s had an account  wi t h t hem,  a bank 
l oan on a Mer cedes- Benz vehi c l e t hat  had had some 
mechani cal  pr obl ems and t hat  because of  t hese 
mechani cal  pr obl ems Mer cedes- Benz was bei ng pr o-
act i ve,  want ed t o get  t hem out  of  t he car  and 
gi ve hi m a r ef und of  hi s money.   I  needed t hei r  
f i nanci al  payment  i nf or mat i on so I  coul d 
cal cul at e t he r ef und t hat  was due t o t hem and t o 
pay t he l oan of f  t o t he bank.  

Q.  .  .  .   Do you know i n what  depar t ment  you——
anot her  per son you wer e speaki ng wi t h was 
empl oyed? 

A.  Yes.   They wer e i n t he l oan depar t ment .  

.  .  .  .  
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Q.  And t he per son you spoke wi t h i n t he l oan 
depar t ment ,  what  wer e you t ol d i n r esponse t o 
your  r equest ? 

A.  I  was t ol d because of  pr i vacy l aws t hey coul d not  
gi ve me t he f i nanci al  i nf or mat i on.   That  had t o 
be r el eased speci f i cal l y by t he owner  of  t he 
account ,  Mr .  Mar quez,  and I  says,  wel l ,  i t  was a 
t i me sensi t i ve i ssue and I  needed t o get  i t  done 
t oday.   What ' s t he qui ckest  way I  can get  t hi s 
done.   That  per son i ndi cat ed i t  woul d j ust  be a 
phone cal l ,  have Mr .  Mar quez cal l  us and gi ve a 
ver bal  per mi ssi on t hat  a member  of  Mer cedes- Benz 
your sel f  can get  t hi s i nf or mat i on and we wi l l  be 
abl e t o r el ease t o you.  

Q.  And ar med wi t h t hat  i nf or mat i on,  what  di d you do? 

A.  At  t hat  poi nt  i n t i me t hen I  cal l ed Mr .  Mar quez,  
and had a di scussi on wi t h hi m and l et  hi m know,  
hey,  I ' m up her e t r y i ng t o get  your  pay- of f  done,  
t o gi ve you your  r ef und.   I  sai d I  woul d gi ve you 
a cal l  back.   Last  pi ece of  i nf or mat i on I  need i s 
f r om t he pay- of f  f r om t he bank,  but  t hey wi l l  not  
r el ease t hat  i nf or mat i on t o me because of  t he 
pr i vacy l aws.   I  j ust  need you t o gi ve t he bank a 
cal l  and ver bal l y gi ve t hem a cal l .   They wi l l  
r el ease t he i nf or mat i on t o me.   That  wi l l  be t he 
l ast  pi ece of  puzzl e t hat  I  need t o get  t hi s done 
and he i ndi cat ed he woul d gi ve me a cal l  back 
wi t h t he i nf or mat i on.  

.  .  .  .  

Q.  Di d he t el l  he was t oo busy wor ki ng t o hel p you? 

A.  No,  he speci f i cal l y st at ed he woul d cal l  me back 
wi t h t he i nf or mat i on.   

.  .  .  .  

Q.  Now,  you asked hi m t o cont act  t he bank? 

A.  Yes,  I  di d.  

Q.  Di d he say he woul d not  cont act  t he bank? 

A.  No,  he di d not .  

Q.  Di d he ever  say t he name John Gr ay t o you? 
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A.  He di d not .  

.  .  .  .  

Q.  Di d he say t o you,  my l awyer s have a pay- of f ? 

A.  He di d not .  

.  .  .  .  

Q.  So,  t he onl y t hi ng he sai d was t hat  he woul d cal l  
you back? 

A.  That  he woul d cal l  me back.  

Q.  And i s t hat  put  i n your  not es anywher e? 

A.  Yes,  i t  i s .  

Q.  And so i t ' s  accur at e,  what  exact l y di d you put  i n 
your  not es t hat  he sai d t o you? 

A.  Cl i ent  st at ed t hat  he woul d cal l  back t hat  
af t er noon wi t h t he i nf or mat i on,  but  he di d not .  

Q.  What  does t hat  mean,  " cal l  back wi t h t he 
i nf or mat i on?"  

A.  I  i nt er pr et ed t hat  t o mean he was goi ng t o cal l  
back,  cal l  t he bank,  I ' ve l et  t hem know you need 
t hi s,  I ' ve gi ven t hem ver bal  per mi ssi on f or  you 
t o get  t he i nf or mat i on.   

Q.  Di d anyone f r om t he bank cont act  you? 

A.  No.  

Q.  Di d Mar co Mar quez ever  cal l  you back? 

A.  No,  he di d not .  

.  .  .  .  

Q.  Di d you have any r eason t o bel i eve t hat  he woul d 
not  f ol l ow t hr ough wi t h hi s pr omi se? 

A.  I  di d not .  

Q.  At  some poi nt  I  t hi nk your  not es i ndi cat e you 
cont act ed t he l awyer ,  i s  t hat  r i ght ? 
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A.  That  i s cor r ect .  

Q.  And why di d you cont act  t he at t or neys? 

A.  Wel l ,  my i nt ent  i n cont act i ng hi s at t or ney was t o 
get  a hol d of  t he at t or ney who knows how 
i mpor t ant  i t  i s  t hat  we get  t hi s done t oday and 
say pl ease gi ve your  cust omer  a cal l  and say cal l  
me back,  you need t o cal l  hi m because he needs t o 
cal l  t he bank t o gi ve me t he r el ease per mi ssi on 
so I  can get  t he i nf or mat i on on t he bank.  

.  .  .  .  

Q.  A l ot  has been made of  t he f act  t hat  you di dn' t  
ask f or  a pay- of f  st at ement  f r om t he l aw f i r m.   
Why di dn' t  you ask t he l aw f i r m f or  t hei r  pay- of f  
st at ement ? 

A.  Because nobody i ndi cat ed t o me t hat  t hey had i t .   
Mr .  Mar quez i n my conver sat i on di dn' t  say t hey 
had i t ,  he di dn' t  di r ect  me t o get  i t  f r om t hem.  

Q.  You' r e accused of  i nt ent i onal l y dr aggi ng your  
f eet  i n t hi s case.   What  does Mer cedes- Benz have 
t o gai n t o suppor t  t hese st at ement s t hat  you ar e 
i nt ent i onal l y dr aggi ng your  f eet ? 

A.  We have absol ut el y at  t hi s poi nt  i n t i me——we have 
absol ut el y not hi ng t o gai n and ever yt hi ng t o l ose 
at  t hi s poi nt  i n t i me.   We' ve al r eady admi t t ed I  
want ed t o get  t he guy out  of  t he car .   I  have 
not hi ng t o bat t l e about .   I  f r eel y t ol d hi m I  was 
wi l l i ng t o get  hi m out  of  t hat  car .   I f  I  del ay,  
dr ag my f eet ,  i t  j ust  i s  goi ng t o expose me t o 
f ur t her  penal t i es.   So,  I ' ve got  not hi ng t o gai n 
and ever yt hi ng t o l ose.  .  .  .  

Q.  On November  28t h,  2005 when you wer e at  CM,  di d 
you st and r eady t o i ssue r ef und checks t o Mr .  
Mar quez and t he bank had you had t he pay- of f  
st at ement ? 

A.  Yes,  I  di d.  

Q.  Had you been t ol d t hat  Mr .  John Gr ay had 
appar ent l y been pr e- aut hor i zed t o gi ve t hi s 
i nf or mat i on t o you woul d you have cont act ed Mr .  
Gr ay? 
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A.  Yes,  I  woul d.  

.  .  .   

Q.  Whose j ob was i t  i f  you coul dn' t  get  t he bank t o 
r el ease t he i nf or mat i on t o you wi t hout  Mr .  
Mar quez'  aut hor i zat i on,  whose j ob was i t  t o 
aut hor i ze t he bank t o r el ease i t  t o you? 

A.  The onl y per son t hat  coul d aut hor i ze t hat  r el ease 
was Mr .  Mar quez as st at ed by t he bank.      

¶143 Fr om t he above t est i mony,  t he j ur y coul d have f ound 

t hat  " On November  28,  2005,  [ ]  Mar co Mar quez f ai l [ ed]  t o act  i n 

good f ai t h i n hi s deal i ngs wi t h Mer cedes- Benz"  by " f ai l i ng t o 

pr ovi de necessar y i nf or mat i on about  [ hi s]  aut o l oan. "   Mar quez,  

312 Wi s.  2d 210,  ¶3.    

¶144 Mar quez knew t hat  Messi ng had t r avel ed t o Wi sconsi n t o 

make t he r equest ed Lemon Law r ef und t o hi m;  Mar quez knew t hat  

Messi ng had cal l ed t he bank and t he per son i n t he l oan 

depar t ment  wi t h whom Messi ng spoke woul d not  gi ve Messi ng t he 

i nf or mat i on needed t o pay of f  Mar quez' s car  l oan wi t hout  

Mar quez' s cal l ;  and Mar quez knew t hat  t he payout  f i gur e f r om t he 

bank was t he l ast  pi ece of  i nf or mat i on t hat  Messi ng needed t o 

compl et e t he r ef und t hat  Mar quez had chosen on hi s Lemon Law 

cl ai m.   Not wi t hst andi ng havi ng been t ol d t hat  t he bank woul d not  

pr ovi de t he necessar y i nf or mat i on wi t hout  communi cat i on f r om 

hi m,  Mar quez di d not  cooper at e wi t h Mer cedes- Benz' s at t empt ed 

r ef und.   He never  cal l ed t he bank as he t ol d Messi ng he woul d;  

he never  cal l ed Messi ng back as he pr omi sed t o do;  he never  t ol d 

Messi ng t hat  he had al r eady aut hor i zed John Gr ay t o r el ease t he 

payout  i nf or mat i on on hi s car  l oan;  and he never  sai d t hat  hi s  

at t or neys had a payout  f i gur e.   Any one of  t hese act s by Mar quez 
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woul d have per mi t t ed Messi ng t o cut  t he checks t o t he bank and 

t o Mar quez on November  28,  2005.    

¶145 Mer cedes- Benz sat i sf i ed t he st andar d set  by t he cour t  

of  appeal s because Messi ng' s t est i mony showed t hat  Mar quez 

" f ai l [ ed]  t o pr ovi de necessar y i nf or mat i on about  [ hi s]  aut o 

l oan. "   I d.   However ,  cont r ar y t o t he maj or i t y opi ni on her ei n,  

t he j ur y was never  asked t o det er mi ne whet her  Mer cedes- Benz had 

pr oved t hat  Mar quez knew t hat  Wi s.  St at .  § 218. 171 woul d be 

vi ol at ed i f  Mer cedes- Benz di d not  make a payout  t o hi m and t o 

t he bank on November  28,  2005.   

¶146 The j ur y was i nst r uct ed i n r el evant  par t :  

 A consumer  has a dut y t o act  i n good f ai t h i n 
pur sui ng a Lemon Law r ef und.   A consumer  f ai l s  t o act  
i n good f ai t h when he or  she i nt ent i onal l y pr event s 
t he manuf act ur er  f r om compl yi ng wi t h t he st at ut e.   I f  
t he consumer ' s cooper at i on i s necessar y f or  t he 
manuf act ur er  t o .  .  .  f ul f i l l  i t s  obl i gat i ons t o 
pr ovi de a r ef und,  t he dut y of  good f ai t h r equi r es t he 
consumer  t o gi ve t he necessar y cooper at i on.     

 The r equi r ement  t hat  a par t y act  i nt ent i onal l y 
means t hat  t he par t y had t he ment al  pur pose t o cause 
t he r esul t  of  hi s act i on or  was awar e t hat  such 
conduct  was pr act i cal l y cer t ai n t o cause t he r esul t  of  
hi s act i on.  

 You may det er mi ne i nt ent  di r ect l y or  i ndi r ect l y 
f r om al l  t he f act s i n evi dence.   You may al so consi der  
any of  t he par t y ' s st at ement s or  conduct ,  whi ch 
i ndi cat e st at e of  mi nd.  

¶147 Ther e i s cr edi bl e evi dence t hat  Mar quez knew Messi ng 

was t r y i ng t o pr ovi de a Lemon Law r ef und on November  28,  2005,  

because t hat  i s  what  Mar quez r equest ed on November  23,  2005.   

Dur i ng t hei r  November  23 conver sat i on,  Messi ng sai d he woul d be 

back i n t ouch t o f i nal i ze payment .   As descr i bed by Messi ng' s 
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t est i mony,  Mar quez sai d t hat  he woul d cal l  t he bank,  but  he 

f ai l ed t o do so when he had been t ol d t hat  Mer cedes- Benz coul d 

not  get  t he necessar y i nf or mat i on about  hi s aut o l oan wi t hout  

hi s cal l .   Ther e i s cr edi bl e evi dence t hat  Mar quez had t he 

ment al  pur pose t o t hwar t  payment  on November  28. 9   

¶148 Accor di ngl y,  under  t he j ur y i nst r uct i ons and i n 

r esponse t o t he speci al  ver di ct  quest i on,  " On November  28,  2005,  

di d Mar co Mar quez f ai l  t o act  i n good f ai t h i n hi s deal i ngs wi t h 

Mer cedes- Benz?, "  t he j ur y answer ed " yes. "   Messi ng' s t est i mony 

i s cr edi bl e evi dence t o suppor t  t he j ur y ' s answer  because 

Mar quez di d not  pr ovi de necessar y i nf or mat i on about  hi s aut o 

l oan.   Ther ef or e,  t he c i r cui t  cour t  was cl ear l y wr ong when i t  

set  asi de t he j ur y ' s ver di ct .   Wei ss v.  Uni t ed Fi r e & Cas.  Co. ,  

197 Wi s.  2d 365,  389- 90,  541 N. W. 2d 753 ( 1995) ;  see al so  

Mi l l oni g,  112 Wi s.  2d at  449 ( concl udi ng t hat  when t her e i s 

cr edi bl e evi dence t o sust ai n a j ur y ' s ver di ct ,  i t  cannot  be set  

asi de) ;  Gi ese,  111 Wi s.  2d at  408 ( same) ;  May,  83 Wi s.  2d at  35 

( same) ;  Roach,  73 Wi s.  2d at  536 ( same) ;  Mai chl e,  69 Wi s.  2d at  

626 ( same) .   

D.   Maj or i t y Opi ni on' s Fundament al  Er r or  

¶149 The maj or i t y opi ni on i s based on a f undament al  er r or ,  

and i t  i s  t hi s er r or  t hat  t hen per mi t s i t  t o af f i r m t he ci r cui t  

cour t ' s  change t o t he speci al  ver di ct  and t he ci r cui t  cour t ' s  

gr ant  of  a di r ect ed ver di ct  t o Mar quez.   To expl ai n,  t he j ur y 

                                                 
9 The maj or i t y opi ni on emphasi zes Mar quez' s v i ew of  t he 

f act s,  see,  e. g. ,  maj or i t y op. ,  ¶¶55- 57,  60- 62,  however ,  i t  i s  
appar ent  t hat  t he j ur y r ej ect ed t hese f act s by i t s answer  t o t he 
speci al  ver di ct .  
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was asked,  " On November  28,  2005,  di d Mar co Mar quez f ai l  t o act  

i n good f ai t h i n hi s deal i ngs wi t h Mer cedes- Benz?"   The j ur y 

answer ed,  " yes, "  because Mar quez pr omi sed he woul d cal l  t he bank 

and he di d not  make t he cal l .   Mar quez' s i nt ent i onal  f ai l ur e t o 

act  pr event ed a Lemon Law payment  on November  28,  2005,  and 

Mar quez had been t ol d no payment  coul d occur  t hat  day i f  he di d 

not  cal l  t he bank. 10   

¶150 The j ur y never  was asked whet her  Mar quez knew t hat  

November  28,  2005,  was t he l ast  dat e on whi ch Mer cedes- Benz 

coul d make payment  i n compl i ance wi t h Wi sconsi n' s Lemon Law.   

St at ed ot her wi se,  t he j ur y never  was asked whet her  Mar quez knew 

t hat  Mer cedes- Benz was r equi r ed t o " r ef und wi t hi n t he 30- day 

st at ut or y per i od"  pr ovi ded by Wi s.  St at .  § 218. 0171 and t hat  

                                                 
10 I  agr ee wi t h t he maj or i t y opi ni on' s st at ement  t hat  

conduct  i s i nt ent i onal  i f  i t  has t he pur pose t o br i ng about  
i nt ended consequences.   Maj or i t y op. ,  ¶86.   However ,  t he 
maj or i t y opi ni on mi sper cei ves t he i nt ended consequences t hat  t he 
j ur y f ound i n t hi s case.   Her e,  t he i nt ended consequences wer e 
t hat  no payout  woul d occur  on November  28,  2005.   That  Mar quez' s  
i nt ent i onal  conduct  al so occur r ed on t he l ast  day upon whi ch 
Mer cedes- Benz coul d make a payment  wi t hout  i ncur r i ng Lemon Law 
penal t i es may wel l  have been an uni nt ended consequence of  
Mar quez' s deni al  of  access t o l oan payout  i nf or mat i on.   Not  
ever y consequence of  an i nt ent i onal  act  i s  an ant i c i pat ed 
consequence.   See E- L Ent er s. ,  I nc.  v.  Mi l waukee Met r o.  Sewer age 
Di st . ,  2010 WI  58,  ¶23,  326 Wi s.  2d 82,  785 N. W. 2d 409 
( expl ai ni ng t hat  t he r emoval  of  t he gr oundwat er  was 
i nt ent i onal l y done,  but  t he ef f ect  on t he wood pi l i ngs was 
unexpect ed) .  
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November  28,  2005 was t he 30t h day,  as t he maj or i t y opi ni on 

r epeat edl y asser t s. 11   

¶151 Fur t her mor e,  t he j ur y i nst r uct i ons di d not  i nf or m t he 

j ur y t hat  Mar quez' s conduct  was not  i nt ent i onal  unl ess i t  caused 

Mer cedes- Benz t o f ai l  t o make t he " r ef und wi t hi n t he 30- day 

st at ut or y per i od. "   Ther e i s no ment i on of  t he r equi r ement  of  

t hwar t i ng a " r ef und wi t hi n t he 30- day st at ut or y per i od"  i n t he 

j ur y i nst r uct i ons.   A manuf act ur er  can compl y wi t h t he st at ut e 

on any of  t he 30 days i n whi ch a r ef und i s due,  once a pr oper  

r equest  f or  r ef und i s made.  

¶152 The maj or i t y opi ni on has added t he f act ual  r equi r ement  

t hat  Mar quez had t o know t hat  November  28,  2005,  was t he l ast  

day of  t he " 30- day st at ut or y per i od. "   Thi s i s t he f undament al  

er r or  t hat  under l i es i t s r easoni ng.   Thi s added f act ual  

r equi r ement  changes t he case t hat  was t r i ed and t he quest i on 

t hat  t he j ur y was asked t o deci de.    

¶153 I n addi t i on,  t he maj or i t y opi ni on wi l l  ef f ect i vel y 

el i mi nat e t he af f i r mat i ve def ense r ai sed i n t hi s case f r om 

subsequent  Lemon Law cases.   Thi s i s so because under  t he 

maj or i t y opi ni on' s r easoni ng,  no af f i r mat i ve def ense of  

t hwar t i ng a r ef und wi l l  l i e unl ess t he manuf act ur er  can pr ove 

                                                 
11 The maj or i t y opi ni on r epeat edl y i nser t s t he phr ase 

" r ef und wi t hi n t he 30- day st at ut or y per i od"  i nt o what  i t  says 
t he j ur y was asked t o f i nd.   Maj or i t y op. ,  ¶¶1,  4,  6- 7,  10,  13,  
15- 16,  19- 20,  22,  31,  33,  52,  61- 62,  71,  74,  76,  82,  90- 91,  100,  
121.   As I  expl ai n bel ow,  t hi s i nser t i on adds a f act  t o what  t he 
speci al  ver di ct  and t he j ur y  i nst r uct i ons act ual l y asked t he 
j ur y t o det er mi ne.   However ,  I  under st and t he maj or i t y opi ni on' s 
need t o i nser t  t hi s addi t i onal  f act .   I t  i s  t he f oundat i on t hat  
i s necessar y f or  t he maj or i t y opi ni on t o r each i t s concl usi on.  
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t hat  t he pl ai nt i f f  had t he r equi s i t e knowl edge of  t he l egal  

ef f ect  of  hi s conduct  on t he st at ut or y obl i gat i ons t hat  t he 

Lemon Law pl aces on t he manuf act ur er .   Most  aut o pur chaser s do 

not  have l aw degr ees and many do not  consul t  a l awyer  unt i l  j ust  

bef or e a l awsui t  i s  f i l ed.   The r equi s i t e knowl edge of  t he 

manuf act ur er ' s st at ut or y obl i gat i ons wi l l  be absent  f or  most  

Lemon Law pl ai nt i f f s and t her ef or e,  beyond pr oof  at  t r i al .    

¶154 I nser t i ng " r ef und wi t hi n t he 30- day st at ut or y per i od"  

may seem such a smal l  addi t i on t o what  t he j ur y act ual l y was 

asked t o deci de,  but  by i nser t i ng " r ef und wi t hi n t he 30- day 

st at ut or y per i od"  i nt o i t s r at i onal e,  t he maj or i t y assumes t hat  

t he j ur y had t o f i nd t wo f act s:   ( 1)  t hat  Mar quez i nt ent i onal l y 

di d not  pr ovi de necessar y i nf or mat i on about  hi s aut o l oan;  and 

( 2)  t hat  Mar quez al so knew t hat  i f  Mer cedes- Benz di d not  make a 

r ef und on November  28,  Mer cedes- Benz woul d v i ol at e t he Lemon 

Law,  t her eby ent i t l i ng hi m t o s i gni f i cant  damages wel l  beyond 

t he pr i ce Mar quez pai d f or  hi s aut o.   However ,  knowl edge of  

st at ut or y r equi r ement s was not  necessar y f or  t he j ur y t o f i nd 

t hat  Mar quez di d not  act  i n good f ai t h on November  28.   Al l  t hat  

was needed was a j ur y f i ndi ng t hat  Mar quez i nt ent i onal l y di d not  

cal l  t he bank and t hat  wi t hout  hi s cal l ,  he knew t hat  Mer cedes-

Benz coul d not  make a r ef und t hat  day.   

¶155 The maj or i t y opi ni on' s addi t i on al so adds a new 

r equi r ement  t o t he deci s i on of  t he cour t  of  appeal s t hat  sai d 

t hat  a l ack of  good f ai t h i s shown when,  " t he consumer  

i nt ent i onal l y t hwar t [ s t he manuf act ur er ' s]  at t empt  t o make a 

r ef und by f ai l i ng t o pr ovi de necessar y i nf or mat i on about  t he 
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consumer ' s aut o l oan. "   Mar quez,  312 Wi s.  2d 210,  ¶3.   The cour t  

of  appeal s over t ur ned a pr i or  summar y j udgment  because i t  

concl uded t her e was a mat er i al  i ssue of  f act  about  what  t he bank  

r equi r ed i n or der  t o pr ovi de t he l oan i nf or mat i on Mer cedes- Benz 

needed t o make a r ef und.   I d. ,  ¶11 n. 4 ( " We concl ude t hat  on 

t hi s r ecor d i t  i s  a quest i on of  f act  whet her  and under  what  

c i r cumst ances t he bank woul d have r el eased Mar quez' s l oan 

i nf or mat i on t o MB. " )   Ther e i s not hi ng i n t he cour t  of  appeal s  

opi ni on i ndi cat i ng t hat  Mer cedes- Benz was r equi r ed t o pr ove t hat  

Mar quez knew t he l egal  ef f ect  of  hi s conduct  on Mer cedes- Benz' s 

l egal  obl i gat i ons under  t he Lemon Law.   

¶156 I n addi t i on,  Mar quez was r equi r ed t o act  i n good f ai t h 

wi t h r egar d t o Mer cedes- Benz as i t  at t empt ed t o make a Lemon Law 

r ef und,  no mat t er  whet her  i t  was t he 30t h day,  t he 29t h day or  

some ot her  day of  t he st at ut or y 30- day per i od.   The dut y of  good 

f ai t h was not  l i mi t ed t o t he 30t h day.   As t he cour t  of  appeal s 

expl ai ned i n i t s  pr i or  deci s i on,  " I f  MB st ood r eady t o compl y on 

t he t hi r t i et h day,  and onl y Mar quez' s del i ber at e r ef usal  t o 

pr ovi de t he necessar y i nf or mat i on pr event ed i t  f r om doi ng so,  we 

can see no r eason why t he f act  t hat  i t  was t he t hi r t i et h day 

shoul d make any di f f er ence. "   I d. ,  ¶23 ( emphasi s added) .   

Ther ef or e,  t he br each of  t he dut y of  good f ai t h was Mar quez' s 

del i ber at e r ef usal  t o cal l  t he bank t o aut hor i ze Messi ng' s 

access t o t he necessar y i nf or mat i on,  whi ch Mar quez had been t ol d 

woul d pr event  a Lemon Law r ef und on November  28,  2005.   

¶157 Not wi t hst andi ng t he quest i on t hat  was pr esent ed t o t he 

j ur y,  whi ch t he j ur y answer ed,  t he maj or i t y opi ni on asser t s:  
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 To answer  t he quest i on " yes, "  t hat  on November  28 
t he consumer  f ai l ed t o act  i n good f ai t h,  and t o 
adher e t o t he j ur y i nst r uct i ons def i ni ng good f ai t h,  
t he j ur y had t o f i nd t hat  t he consumer  had t he ment al  
pur pose on November  28 t o pr event  Mer cedes- Benz f r om 
compl yi ng wi t h t he Lemon Law by maki ng a r ef und wi t hi n 
t he 30- day st at ut or y per i od or  was awar e t hat  hi s 
conduct  on November  28 was pr act i cal l y cer t ai n t o 
cause t hi s r esul t .  .  .  . 12   

 The par t i es appear  t o agr ee t hat  t he j ur y had t o 
concl ude t hat  t he consumer  knew t hat  November  28 was 
t he f i nal  day f or  a r ef und. 13 

¶158 The maj or i t y opi ni on' s maj or  pr emi ses ar e agai n 

f undament al l y wr ong i n sever al  r espect s.   Fi r st ,  t he j ur y was 

never  asked whet her  " on November  28 t he consumer  i nt ent i onal l y  

pr event ed Mer cedes- Benz f r om pr ovi di ng a " r ef und wi t hi n t he 30-

day st at ut or y per i od, "  as t he maj or i t y opi ni on asser t s.   As I  

have expl ai ned above,  t her e was no quest i on put  t o t he j ur y t hat  

r equi r ed i t  t o f i nd t hat  Mar quez knew t hat  November  28,  2005,  

was t he l ast  dat e on whi ch Mer cedes- Benz coul d make payment  and 

compl y wi t h t he 30- day st at ut or y per i od f or  r ef unds under  t he 

Lemon Law.   Mar quez' s f ai l ur e t o cal l  t he bank as he sai d he 

woul d pr event ed t he r ef und on November  28,  2005,  and he had been 

t ol d t hat  no payment  coul d be made t hat  day wi t hout  hi s cal l .   

That  i s t he i ssue t hat  was bef or e t he j ur y.   

¶159 Second,  Mer cedes- Benz does not  " agr ee t hat  t he j ur y 

had t o concl ude t hat  t he consumer  knew t hat  November  28 was t he 

f i nal  day f or  a r ef und, "  as t he maj or i t y opi ni on al so asser t s.   

Mer cedes- Benz r epeat edl y has expl ai ned t hat  i t  was not  necessar y 

                                                 
12 I d. ,  ¶74 ( emphasi s added) .  

13 I d. ,  ¶75.  
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f or  i t  t o pr ove Mar quez' s knowl edge about  t he 30- day wi ndow i n 

whi ch t o compl y wi t h t he Lemon Law i n or der  t o pr ove t hat  

Mar quez di d not  act  i n good f ai t h on November  28,  2005. 14  Why 

woul d Mer cedes- Benz " agr ee"  t o t hat  f act ?  I t  woul d be agr eei ng 

t o t he exi st ence of  a f act  t hat  t he j ur y was never  asked t o 

f i nd.    

¶160 I n addi t i on,  r equi r i ng Mer cedes- Benz t o pr ove,  af t er  

t he t r i al  i s  over ,  t hat  Mar quez knew t hat  November  28,  2005,  was 

t he l ast  day on whi ch Mer cedes- Benz coul d meet  i t s 30- day r ef und 

obl i gat i on under  t he Lemon Law,  cont r avenes not i ons of  f ai r ness 

and i gnor es t he f undament al  f act - f i ndi ng nat ur e of  t he j ur y.   

Mar quez made no such r equest  at  t r i al ,  and i f  t hat  wer e a f act  

he bel i eved Mer cedes- Benz was r equi r ed t o pr ove,  he shoul d have 

r equest ed a j ur y quest i on on i t .   He al so shoul d have r equest ed 

a j ur y i nst r uct i on t hat  sai d t hat  pr event i ng t he manuf act ur er  

f r om compl yi ng wi t h t he st at ut e meant  t hat  t he consumer  knew 

t hat  November  28,  2005,  was t he l ast  day on whi ch t he 

manuf act ur er  coul d make a r ef und wi t hout  i ncur r i ng a penal t y.   

He di d nei t her .   By s l i ppi ng i n t he phr ase,  " r ef und wi t hi n t he 

30- day st at ut or y  per i od, "  t he maj or i t y opi ni on has const r uct ed a 

quest i on t hat  t he j ur y was never  asked.   Wi t hout  t hat  addi t i on,  

t he maj or i t y opi ni on has no basi s upon whi ch i t  can i nval i dat e 

t he f i ndi ng of  t he j ur y.   

I I I .   CONCLUSI ON 

¶161 I  concur  wi t h t he maj or i t y opi ni on' s concl usi on t hat  

i t  i s  t he mi ddl e bur den of  pr oof  t hat  appl i es t o Mer cedes- Benz' s 

                                                 
14 Mer cedes- Benz' s br i ef ,  e. g. ,  pp.  10,  23- 24,  27- 28.  
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af f i r mat i ve def ense t hat  Mar quez di d not  act  i n good f ai t h as 

Mer cedes- Benz at t empt ed t o pr ovi de a st at ut or y r ef und t o hi m on 

November  28,  2005,  and I  al so concur  wi t h t he maj or i t y opi ni on' s 

concl usi on t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se 

i t s di scr et i on i n denyi ng adj our nment  of  t he t r i al  as Mer cedes-

Benz had r equest ed.   However ,  I  wr i t e i n di ssent  because t her e 

i s cr edi bl e evi dence t o sust ai n t he j ur y ' s f i ndi ng t hat  Mar quez 

di d not  act  i n good f ai t h i n hi s deal i ngs wi t h Mer cedes- Benz on 

November  28,  2005,  whi ch i s t he onl y quest i on t he j ur y was 

asked.   Ther ef or e,  whi l e I  woul d have sust ai ned t he j ur y ' s 

ver di ct  had t he mi ddl e bur den of  pr oof  been appl i ed,  because i t  

was not ,  I  woul d r ever se t he ci r cui t  cour t ' s  deci s i on and r emand 

t he mat t er  f or  a new t r i al  wher e t he mi ddl e bur den of  pr oof  

woul d be appl i ed t o Mer cedes- Benz' s af f i r mat i ve def ense.  

¶162 For  t he f or egoi ng r easons,  I  concur  i n par t  and 

di ssent  i n par t .  
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